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MEMORANDUM FOR ALL STAFF AND COMMAND JUDGE ADVOCATEq AND SUPERVISORY
- JUDGE ADVOCATES

"“SUBJECT~ “Unlawful Command‘Influence - Policy‘Memorandumv90-1

‘l. Unlawful command influence constitutes a serious threat to the
fair and impartial administration of military justice. Not only
does it detract from the public perception of fairness, it also

' undermines good order, discipline, morale, and unit cohesiveness

We must be ever vigilant to prevent, detect, and remedy actions
which may create even the appearance of improper or unlawful command
1nf1uence

2. Although usually well-intended, articles and speeches by

- commanders, nhoncommissioned officers and other leaders are eas11y
misperceived by an audience. Comments about crime, crime
prevention, individual responsibility, and general discipline may
create the impression that the writer -or speaker is establishing a
policy or expects a predetermined disposition of offenses.
Practical experience shows that the risks of a perception of ;
unlawful command influence may outweigh any possible benefit from
-the article or speech.

3. Command and staff judge advocates and others must ensure that
officers, noncommissioned officers and other leaders are sensitive

- to the many means by which unlawful: perceptions can be created.

They must be cautioned that seeking the advice and assistance of.
legal advisors is a prerequisite to publishing or expressing command
views or policies that may impact upon the administration of

miltiary justice. Public affairs officials should clear all

articles or announcements relating to crime or discipline with

their legal advisors Command policies should be expressed only in
‘writing. - ‘

4. Personal and independent discretion is a cornerstone of our
military justice system. We cannot permit unlawful command
influence or perceptions thereof to erode either the public's or the
soldier's faith in the fairness of the military justice system.

5. 1 expect every individual involved in the administration of the
‘military justice system to adhere to this policy and to all ‘policies
concerning the fa1r and 1mpart1a1 management of our system.

WJM,(’W

WILLIAM K. SUTER
Major General, USA
- Acting The Judge Advocate General
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Reserve Callup Authorities: Time for Recall?
- Captam L Dow Daws USNRl

Introduction

This article examines the proper legal authorities for the
callup of National Guard and Reserve personnel for train-
ing, mobilization exercises, operational missions, national

mergencies natural disasters, and other civil domestic
emergencles It will examine whether existing legal provt-
sions for the callup of Reserve personnel are adequate in
light of the present missions of the Reserve components or
whether those provisions need revision. The article does

not examine the emergency :statutes on industrial surge, -

defense production, and other related topics that have been
dealt with extenstvely elsewhere 2

Recently, the Department of Defense has convened a “ |

joint study group to review and make recommendations on
the operation, effectiveness, and soundness of the Total
Force Policy; the assignment of missions to the Active and
Reserve components of the Armed Forces; and the force
structure of the Active and Reserve components. The
report is due in interim form on September 15, 1990, and
in final form on December 31, 1990, pursuant to section

1101 of the National Defense Authonzat_xon Act for FY .

*1990 and 1991.3 It presents an excellent opportumty to

apprise Congress of the shortcomings of the present
Reserve system. Several of these deficiencies are listed in
the appendix to this article.

1

Summary

The advent and 1mplementat10n of the “Total Force
Poltcy," under which the Reserve components receive

- equipment. compatible with the active duty, forces and

assume a greater share of defense responslbllmes has

__expanded the use of the Reserve components in a number

of different c1rcumstances Guard and Reserve personnel

~have been called up or used in diverse situations rangmg

from mobilization exerclses4 to the Korean War in the

~ 1950s,5 the Berlin crisis in 1961-62, 6 the' Cuban crisis in

1962,7 the Pueblo mcrdentm 19688 the Vietnam buildup
in 1968-69,° the Arab-Israeli October War in 19273,10 the
Grenada operation in 1983,!1 operations off Lebanon in

- 1986,12 the Libyan operation in 1987,!2 fleet operatlons in
“the Persian Gulf,!4 out-of-CONUS training duty in Central
vAmenca,ls and in Panama m Operatlon “Just Cause.”

P . X
B N L N

o

I Captain L. Dow Davis IV, USNR, i isa Selected Reservist who has done tours as a Mobthzatton Plan.ner in the Office of the Secretary of the Navy, in the
Office of the Secretary of Defense, and most ‘recently, in the Office of the Chief of Naval Operatlons (0P-06) ’ .

2 An excellent resource is R. Danzig, A Revrew of the Adequacy of Principal Statutory Authorities Affectmg DOD Surge and Moblllzntlon Capuctty
(1983) (unpublished manuscript). ’

3Pub. L. No. 101- 189 103 Stat. 1352 (1989). : . TR

4The modemn’ DOD crisis management organization ‘came about as & result 5f shortcommgs identified in Joint Chiefs of Staff (JCS) Excrcrse NIFTY
NUGGET in 1978 and Exercise PROUD SPIRIT 1980. National Security Directive 47 created policy for implementation of national crisis 'and mobiliza-
tion preparedness, and established the DOD Emergency Preparedness Board. See Dep't of Defense Directive 3020.36, Asstgnment of Emergency
Preparedness Responsibilities to Department of Defense Components Nov. 2, 1988).,

5During the Korean War, President Truman declared a national emergency in Proclamauon 2914 1950 U.S. Code Cong & Admm News 1557. The
Secretary of Defense and Service Secretaries were authorized to call up Reserve personnel for up to 24 months. See Executive Order 10,271,:1951 U.S.
Code Cong. & Admin. News 1066. .

6 Armed Forces-Ready Reserve Act, Pub. L. No. 87-117, 75 Stat. 242 (1961), authorlzed President Kennedy to extend enlistments and 1o order units and
up to 250,000 individual members of the Ready Reserve to active duty for not more than 12 months. 1961 U.S. Code Cong. & Admin. News 283-84,
8,020 reservists were called to activate 49 ships and 18 aircraft squadrons. Naval Reservist News, March 1988, at 2. ‘

7Naval Reservist News, March 1988, at2. = - - - o R RTINS T AR

8851 reservists were called up following the capture of the Pueblo under the authority of the Russell Amendment to the Defense Appropnatlons “Act of
1967, which expired by its own terms on June 30, 1968. Pub. L. No. 89-687, 80 Stat. 980 {1966); Naval Reservist News, March_1988, at 2.

9 Approximately 37,000 personnel were ¢alled up for Vietnam vinder the Russell Amendment (Pub. L. No. 89-687, 80 Stat. 980 (1966), 1976 vU“.‘S.'Code
Cong. & Admin. News 1036), including 994 Scabees, 14 Air National Guard fighter and reconnaissance wings and groups, 8 Air Force Reserve MAC
airlift wings and groups, and 6 Naval Reserve fighter and atlack squadrons. See Exec. Orders 11,392, 1968 U.S. Code Cong. & Admin. News 4685 &
11,406, 1968 U.S. Code Cong. & Admin. News 4698. Congress had declared a "natlonal extgency * in the Gulf of Tonkin. Resolutlon See Southeast Asja
Peace & Security Act, Pub. L. No. 88-408, 78 Stat. 384 (1964)

Bl Ty . : PR \ Lo “ .
19The Air Guard, Navy, and Air Force Reserve fumtshed extensive volunteer atrllft capaclty in the 1973 Mld-East War. 1976 U.Ss. Code Cong & Admm
News 1034, 1037. . i

11See, e.g., Perpich v. United States Dept. of Defense, 666 F. Supp. 1319, 1321 (D. Minn. 1987), rev’d and remanded, 57 U.S.L.W. 2345 (8th Cir., Dec.
6, 1988), vacated, 880 F.2d 11 (8th Cir. 1989) (en banc), cert. granled 58 U.5.L.W. 3427 (Jan. 8, 1990).

128ee, e.g., id. : . x : i

13The first Perpich panel, before being reversed en baiu::, noted somewhat skeptically that the tankers for the Libyan raid were on duty under ihe training
provisions of 10 U.S.C. § 672(d) (1982). /d., slip op., n.41, 1988 U.S. App. LEXIS 16494 (8th Cir. Dcc. 6, 1988).

14Naval Reservist News, June 1988, at 4-5; Naval Reservist News, August 1988, at 3,
131d.; Perpich, 666 F. Supp. at 1321.
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Recently, the Department of Defense (DOD) and the
Reserve components have been tasked with drug interdic-

tion ‘'missions under the National Defense Authonzatlon
Act for Fiscal Year 1989.16

- The fact that there are fourteen different legal
authorities for the callup of reservists1? and eight different
terms to describe the duty authorized has often caused con-
fusion as to whlch provisions should be used to implement
the numerous d1sparate missions under the Total Force
Policy. Because of the confusion raised by the many varia-
tions of ‘‘active duty,”” ‘‘active duty for training,”’ and
other terms used throughout Title 10, there are numerous
questions about the proper interpretation and use of these
provisions. As former Secretary James Webb noted in con-
gressional testimony, there is a ‘‘compression of mis-
sions’’ under the Total Force Policy, such that it is
difficult to draw meaningful distinctions between training
and operations. As he pointed out, there is a quantum leap
in seriousness between training duty under 10 U.S.C.
§ 672 and a Presidential callup under 10 U.S.C. § 673b.18

The War Department’s 1947 admonition that *‘[m]any
of these laws are archaic and have been amended so many
times that extensive legal research is often required to set-
tle even a relatively minor question of statutory interpreta-
tion”’1% may hold true today for some of the callup
provisions of the U.S. Code. Recent events have shown a
need for a low-key, flexible callup method for pre-
identified critical units. The Navy's Persian Gulf opera-
tions, for example, resulted in a requirement for additional
minesweeping personnel. Such individualized and flexible
involuntary callups are difficult and politically unpalatable
under present policy and law.

Despite the growth of the Reserves in end strength,
equipment, and readiness, and the calls for increased par-
ticipation, particularly from the Navy Reserve,2? there has
not been a corresponding marked increase in the use of the
Reserves in crisis situations. There has not been an invol-
untary callup of the Reserves in almost twenty years,
largely because of the low-intensity nature of recent crisis
operations and the political backlash from Vietnam,
Instead, the Armed Forces have relied mostly on reservist

16Pyb. L. No. 100-456, 102 Stat. 1918, § 1105 (1988).
17Naval Reservist News, March 1988, at 2.

volunteers and active duty training periods to reinforce the
Active component in times of crisis.2! Moreover, there has
never been a Presidential callup of the Reserves for opera-
tional ‘missions under 10 U.S.C. § 673b (the ‘200K’
provision) in the thirteen years of its existence.

Recently, the focus has been on low-intensity conflicts,
those situations where there is a limited political-military
confrontation to achieve political, social, or economic
objectives, as opposed to the more intense and larger
threats such as Vietnam or Korea that might require invol-
untary callup of up to 200,000 reservists. To cover these
low-intensity conflicts (which may be protracted in nature)
in times of decreasing defense budgets, the Department of
Defense and the Armed Services should concentrate on
developing a low-key, cost-effective flexible mobilization
capability for the 1990’s and beyond. This capability could
be developed through legislation or by having the Presi-
dent delegate authority22 to the Secretary of Defense or to
the service secretaries to permit the callup of a limited
number of pre-identified critical units for operational mis-
sions ‘under the 200,000 person Presidential callup
authority of 10 U.S.C. § 673b. As will be explained more
thoroughly below, by the limited use of the section 673b
callup authority, we could depoliticize the callup of rela-
tively small numbers of reservists for important missions
and establish precedent for the use of this authority during
a period of relative tranquility. Once the limited callups
become accepted and commonplace, DOD would have a
workable manpower augmentation vehicle that could take
into account changing world conditions in an ‘‘ambiguous
warning’’ situation, i.e., in those situations where the exact
intentions of a potential adversary cannot be accurately
assessed, but where additional contingency planning and
extra-personnel (‘‘ramp up’’) are prudent. This power to
call up Reserve personnel would be flexible enough to
accommodate the degree of danger or risk inherent in
everything from low- to high-intensity conflicts. In fact, it
could be exercised in a graduated method in direct
response to varying defense conditions and serve as a
deterrent to aggression by signaling our national will.

Since Joint Chiefs of Staff Exercise NIFTY NUGGET
in 1978, there have been numerous studies and recommen-

18Perpich, 57 U.S.L.W. 2345, slip op. at 100 n.40; unpub. testimony of James Webb on Federal Authority Over National Guard Trammg Before the Sen.

Subcomm. on Manpower & Personnel, 99th Cong., 2d Sess. (1986).
195ee 1956 U.S. Code Cong. & Admin. News 4613, 4614.

20See Address by RADM Smith, Naval Reserve Association Annual Convention (Oct. 1, 88); J. Avella, “‘Don’t Ask, Order ...

,"’ Naval Institute

Proceedings (Feb. 1988); SECNAYV National Navy Reserve Policy Board, Recommendation 4-87, SECNAV Note 5420 (May 9,1988); Naval Reserve

Assn. Resolution 1-88.

21Dukakis v. U.S. Dept. of Defense, 6386 F. Supp. 30, 35 (D. Mass. 1988), aff"d, 859 F.2d 1066 (1st Cir. 1989), cert. denied sub nom Massachusetts v.

Dept. of Defense, 109 S. Ct. 1743 (1989); Perpich, 666 F. Supp. at 1323.

22Delegation of callup authority to DOD would be pursuant to 3 U.S.C. § 301 (1982).
APRIL 1990 THE ARMY LAWYER DA PAM 27-50-208 5




dations concerning Reserve and industrial mobilization.2?
While these studies have not identified any total *‘war
stoppers,* they have indicated a need for reform. Conse-
quently, it is recommended that a multi-service team be
convened - under the auspices ‘of the Department of
Defense? to write a legislative proposal to be sent to Con-
gress to alleviate the concemns voiced in these studies. A
list of recommendations on subject areas that should be
reviewed to increase personnel mobilization readiness is
included at the end of this article as an appendix.

Basic Mobilization Principles

'The legal authorities for callup of reservists are con-
tained in Title 10 and Title 32 of the United States Code.
Title 10 provides the authority for calling up the Reserves
and the Guard when it is ‘in federal service.25 Title 32
covers the Guard when it is in state service.2¢ Provisions
concerning the training of reservists are contained in the
Reserve components chapter of Title 10 (10 U.S.C.
§§ 264-281). Provisions concerning the militia are con-
tained in ‘10 U.S.C. §§ 311-312. Active duty personnel
provisions for reservists are contained in 10 U.S.C.
§§ 671-689. -

~ These mobilization provisions are a compendium of
prior legislation, such as the National Defense Act of
1916,27 the Naval Reserve Acts of 1925 and 1938,28 the
National Defense Act of 19482% the Armed Forces
Reserve Act of 195230 ,v(‘which unified the separate laws
pertaining to reservists of the individual services, par-

ticularly the Navy), the Defense Act of 195631 (which cod-
ified Title 10 and created Title 32), the National Defense
Authorization Act for Fiscal Year (FY) 87,32 and: the
Goldwater-Nichols DOD Reorganization Act of 1986.33 In
general, these acts relied upon and codified historical mili-
tary experience, the 51gmf1cance and origin of which may
have been lost or changed since the provisions were
enacted. Moreover, the applicability of legislative history
from the 1950°s may be doubtful in light of Congress’s
enhanced reliance on the Guard and Reserve to perform
missions under today’s Total Force Policy. Consequently,
some of the provisions in Titles 10 and 32 are not a model
of clarity and may need to be revised.

Generally, the laws set up the sequence under which
Reserve component personnel3* will be kcalled. For
instance, of the total Reserve resources (i.e., the Ready
Reserve, the Standby Reserve, and the Retired Reserve)
the most recently trained troops in the Ready Reserve are
usually called up first, preferably as units.35 The Ready
Reserve is called before both the Standby Reserve36 and
the Retired Reserve” in order to keep from involuntarily
subjecting veterans to combat again.3# The United. States
Code provides that inactive and retired personnel will not
be called up unless there are not enough qualified active
resemsts in the Ready Reserve. It also provides for a

stop loss®” authority to keep personnel from leaving the
service during a national emergency.3® Once called, re-
servists are eligible for protection under the Soldiers’ and
Sailors’ Civil Relief Act4° and for reemployment under the

23E. & R Danzrg, supra note 2; Navy Inspector General Report, Wartime Mobtltzatran and Planning Process Rewew (June 16, 1987 draft)

2 Sectlon 201(6) of Executive Order No. 12,656, **Assignment of Emergency Preparedness Responsibilities®* provrdes **The head of each Federal
department and agency, as appropriate, shall identify areas where additional legal authorities may be needed and ... take appropriate measures toward
acquiring those authotities.”” Exec. Order No. 12,656, 53 Fed Reg.’'47,491 (Nov. 23, 1988). :

25 See, e.g., 10 U.S.C. §§ 3495-3501 (1982)
26See 32 US.C. § 502 (1976).

27Ch. 134, 39 Siat. 166 (1916).

2834 U.S.C.A. § 855 (1938).

"22Ch. 149, 62 Stat. 87 (1948).

30Pub. L. No. 82-476, 66 Stat. 481 (1952).

31Act of Aug. 10, 1956, Pub. L. No. 1028, 70A Stat. 1 (1956).
32Pyb. L. No. 99-661, 100 Stat. 3816 (1986).

33Pub. L. No. 99-433, 100 Stat. 992 (1986).

{

34The Reserve components consist of the Army National Guard, the Army Reserve, the Navy Reserve, the Marine Corps Reserve, the Air National
Guard, the Air Force Reserve, and the Coast Guard Reserve. 10 U.S.C. § 261 (1982).

35DOD Dir. 1235.10, Ordering the Selected Reserve o Aetrve Duty for Operational Missions (1989 draft). See also Perprch slip op at 32, 1983 U S

App. LEXIS 16494

36The Standby Reserve consists of a pool of personnel, such as key civilian employees, who maintain their military affilialiosi without being in the Ready
Reserve. 10 U.S.C. § 273 (1982). They are managed jn nccordance wrth DOD Dir 1235.9, Managemcut and Mobilization of the Standby Reserve (July 8,

1986).
3710 U.S.C. § 274 (1982).

i

381952 U,S. Code Cong. & Admin. News 2005, 2008; 10 U.S.C. § 673(c) (1982)

3910 U.S.C. §§ 511(a), 671b, 673c (1982).
4050 U.S.C. app. §§ S01-591 (1982).
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Veterans” Reemployment Rights Act.4! The Department
of Defense also maintains standby legislation for Congress
to authorize the Selective Service System to begm con-
scription in time of nanonal emergency. 42 -

By statute“3 a.nd under DOD Du'ecuves,“4 the services
are required to maintain data on National Guard and
Reserve personnel, 45 mcludmg their physical condition,
qualifications, a.nd other information affectmg their avail-
ability for service.'In order to maintain this data, they use
the Reserve Components Common Personnel Data System
(RCCPDS).46 Plannmg for wartime manpower mobiliza-
tion is accomplished by the Wartime Manpower Plahning
System (WARMAPS)47

The legislative authority for these callups—the United
States Code—uses a confusing number of different terms
to describe the type of duty for the recalled service
member. For instance, the Code uses the terms ‘‘active
duty,”* “‘inactive duty training,"’ *‘active duty training,"’
*‘full time training duty,"”* “‘active duty (other than train-
ing),",“active duty other than for training,’” *‘annual
training duty”* (ATD), and ‘‘active duty for training®’
(ACDUTRA). While the legislation is explamed and
implemented by a number of DOD and service regulations

(which are constantly being updated to keep pace with the -

times),*8 there seems to be no standard scheme for the use
of these terms in regard to the type of duty they authorize.
This alone may be justification enough to revamp the laws.

Provisioﬁs for Training of Reservists
‘ Ready Reserve Training

-The Reserve component training proi'isions contained
in Chapter 11 of Title 10, are among the laws that may

‘need revision to allow more flex1b111ty Section 270(a) sets

forth the standardlz.ed tralmng required for each Ready

Reservist (a Ready Reservist is defined as a member of the
Selected Reserve,%® the Individual Ready Reserve (IRR),
or the Inactive National Guard).3° Each year, unless spec-
ified otherwise by the Secretary of Defense, Ready
Reservists (less some Individual Mobilization Aug-
mentees (IMAs))51 are required to participate in at least
forty-eight scheduled drills or training periods.52 These
drills are rather inappropriately called ‘‘inactive duty
training”’ (IDT or drills),53 as though the reservist were
some sort of inanimate object. Such classification is proba-
bly to distinguish weekend type drills from active duty
under orders.54 Ready Reservists must also serve on
**active duty for training** for not less than fourteen days
and not more than thirty days during each year. Reserve
personnel who do not satisfactorily perform this training
duty can be ordered to involuntarily perform additional
ACDUTRA for not more than forty-five days a year.55

Rccently, there have been innovations in IDT or reserv-
ist dnllmg in the IMA program. While the IMA program
varies widely from service to service, these innovations
generally have allowed reservists with flexible schedules
to drill with their gaining commands during normal work-
ing hours and also in crisis situations. Among the new
ideas is the concept of ‘‘noncontinuous orders,’* which
allows drilling reservists to divide their ACDUTRA and
perform it on a day-by-day basis according to the needs of
the reservist’s gaining command, rather than in one contin-
uous two-week stint, The programs have generated much
enthusiasm and have been thought to be a cost-effective
way of implementing the Total Force Policy.56

War or Overseas Duty

Another training provision that applies to reservist and
active duty personnel alike came about when unseasoned
troops were sent abroad in time of war. Members of the

\“ 38 U.S.C. § 2021 (1982). See, e.g., Gulf Slates Paper Cotp. v. Ingram, 811 F.2d 1464 (11th Cir. 1987); but ¢f. Eidukonis v. Southeastern Pa. Transp.

Auth., 873 F.2d 688 (3d Cir. 1989). For more information on reservists rights, contact the National Committee for Employer Support of the Guard and
Reserve, toll free at 1-800-336-4590, or the U.S. Department of Labor's Veterans® Employment and Training Service at (202) 523-8611.

42 A pre-drafted DOD Emergency Action Package (hereinafter, *'EAP’") would repeal the prohibition on conscription contained in section 17(c) of the
Military Selective Service Act, 50 U.S.C. app. § 467(c) (1976).

®10 U.S.C. § 275 (1982); Exec. Order No. 12,656, 1988 U.S. Code Cong. & Admin. News B43, B49—52

“E.g., DOD Directives cover wartime manpower planning (DOD Dirs 1100.18, 1100.19), Reserve categories (1200.15), lrnining and retirement catego-
ries (1215.6), initial training (1215.9), screening the Ready Reserve (1200.7 and 1215.6), mobilization (1235.9, 1235.10), relirees (1352.1), and disaster
and civil emergencies (3025.1, 3025.12). A number of recommendations to lmprove these regulations were made in the Navy Inspector General’s Report,
Wartime Mobilization and Planning Process Review (June 16, 1987 draft).

43DOD Dir 1205.17, Official National Guard and Reserve Component Data (June 20, 1985).
45DOD Dir 7730.54, Reserve Components Common Personnel ‘Data System (**'RCCPDS"") (May 13, 1988).

47DOD Dir 1100.18, Wartime Manpower Moblhzauon Planning (“*“WARMAPS"*) (Jan. 31, 1986); DOD Dir 1100. 19, *“WARMAPS Policies and
Procedures’® (Feb. 20, 1986).

43See supra note 44.

49The Selected Reserve consists of Selected Reserve Units and Individual Mobilization Augmentees (IMAs). DOD Dir. 1235.10, Mobiiizalion of ‘the
Ready Reserve (Oct. 24, 1986).

5010 U.S.C. §§ 268, 269 (1982).

S1IDT for IMAs of various services may vary between zero and forty-eight IDT drills.

5210 U.S.C. § 270 (1982).

53The Navy uses the term “'IDTT,"® Individual Duty Travel Training for its **“WET'" (weekend away training) of reservists.

54Inactive duty training is defined as **duty under Section 206 of Title 37 or any other provision of law and special additional duties within the units to
which they are assigned.’* DOD Dir 1235.10, Ordering the Selected Reserve to Aclive Duty for Operational Missions (1989 draft).

3310 U.S.C. § 270(b) (1982); DOD Dir 1215.13, Unsatisfactory Petformance of Ready Reserve Obligation (June 30, 1979).

56 An example is the Joint Service Mobilization Unit in OSD Reserve Affairs® Mobilization Policy and Plans Division, which helps man the OSD Crisis
Coordination Center in times of emergency.
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Armed Forces, including Reserve component personnel,

who are sent overseas are requrred to have completed basic
training and, in time of war or national emergency, a mini-
mum of twelve weeks of basic training or its equivalent.5?

Involuntary F lfteen-Day Trammg Duty

. 10" U.S.C.' § 672(b) provides that, at any time, an
authorlty designated by the appropriate Service Secretary

'may involuntarily order to active duty any ‘unit of the

Reserve component (Reserve or Guard) that is in an
*‘active status,’” (i.e., not in the inactive or retired Reserve

or Guard)’® and any member not assigned to a unit
organized to serve as a unit, for **not more than 15 days a
year.”’5? Whlle the law does .not, on its face, directly
require that this duty be related to training, the legislative

history implies that this section is to be used for training
and therefore may prohibit the use of the two-week active
duty for training provision as a *‘ramp up”’ vehicle in
advance of the 200k callup, although such interpretation is
not without controversy.® As a practical matter, however,
the two-week ACDUTRA requirements are interpreted

‘broadly and used for both training and operational mission
rrequirements, although some have viewed this with suspi-

cion. For instance, in one case involving the power of state
Govermnors,$! the court in dicta 1ncorrectly opined that the
use of the 10 U.S.C. § 672 training provisions in situations
like the Libyan raid or Grenada was surreptitious and a
way of avoiding the requirements of 10 U.S.C. §§ 673,
673(a), and 673(b), which require a declaration of

emergency or consultation with Congress.52 Of course, the
‘court was wrong as to the 10 U.S.C. § 673(b) (200k provi-
sion), because this provision for augmentation of opera-

tional missions does not require declaration of a national
emergency, nor consultation with Congress, unless the
congressional _notification requirement of '10 U.S.C.
§ 673b(f) is deemed *‘consultation.”* For guard personnel,’

.duty under this provision requires consent of the appropri- .

ate state Governor, subject to Montgomery Amendment
limits and case law described below.53

Voluntary Callup of the Reserve' Component :

10 US.C. § 672(d) provxdes thata representatrve of the
Secretary concerned may,, wnh the consent of the member
order a member of the Reserve component including the
Guard,® to **active duty” for more than the fifteen days
specified in the training provision in section 672(b).
National Guard callup under this section requlres consent
of the Governor or state authonty concerned. National
Guard personnel use this provision for out-of-CONUS
duty in Central America and on tours of active duty Sec-
tion 672(d) and the fifteen-day ACDUTRA provisions of
10 U.S.C. § 672(b) have furnished most of the reservists
for duty during the last twenty years.

Voluntary Drug Interdzctton Duty’

Followmg an onslaught of drug lmportatlon into the
United States, Congress passed the Anti-Drug Abuse Act
of 1988.65 In the National Defense Authorization Act for
Fiscal Year 1989,66 Congress a551gned the Department of
Defense responsxblllty as the lead agency of the Federal
Government for the detection and monitoring of aerial and
maritime transit of illegal drugs into the United States. The
Act also authorized the Secretary of Defense $40 million
to approve and fund state Governors® plans for expanded
use of the National Guard in support of drug enforcement
activities while in state status under Title 32.67 On January
6, 1989, the Deputy Secretary ‘of Defense appointed the
Chairman of the Joint Chiefs of Staff to be responsible for
detection planmng and momtonng of the DOD drug mis-
sion. The- A551stant ‘Secretary of Defense (FM&P) was
given responslbrhty for approving and recommendmg
funding for use of the National Guard in drug enforcement
activities while in state status under Title 32.68 The Assist-
ant Secretary of Defense for Reserve Affairs is the DOD
drug coordmator ,

The states submltted drug operatlons support plans to

‘the National Guard Bureau.®® The National Guard was

authorized to :support -drug -interdiction operations,

P

5710 U.S.C. § 671 (1982); DOD Dir 1215.9, Initial Active Duty Training in Reserve Components (July 2, 1976).

5810 U.S.C. § 101(25) (1982) defines ‘‘active status.’

59The ‘‘active status®’ requirement would seem to exclude the Inacuve Standby and Retired Reserve 10 U.S. C. § 101(25) (1982), DOD Dlr 1235 9,

Management and Moblllzauon of the Standby Reserve (July 8, 1986).

S For instance, in 1985 con51derable controversy arose as to whether section 672(b) could be used as a crisis ramp up provilen to brlng additional
reservists on board in advance of the 200K callup. Given the legislative history indicaling that section should not be used for training, this may not be

legal. 1976 U.S. Code Cong. & Admin, News 1034, 1039,
1Perpich, 57 U.S.L.W. slip op. at 50-51.

62 Perpich, 57 U.S.L.W. slip op. at 50.

63See Dukakis, 686 F. Supp. 30; Perpich, 666 F. Supp. 1319.
6410 U.S.C. §§ 261, 269(b) (1982).

65Pub. L. No. 100-690, 102 Stat. 4818 (1988).

66Pub. L.‘No.'10045§, 102 Stat. 1919 (1988).

14, § 1105, 102 Stat. 2047,

68 Memorandum of Deputy Secretary of Defense, W. H. Taft (Jan. 6, 1989). ‘

e

69Memorandum of Lt. Gen. Herbert R. Temple, Support to Drug Enforcement Operatlons (Oct 14 1988)
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provided the support did not.adversely affect training and
readiness of Guard personnel to perform their wartime
mission.” Even though National Guard personnel in Title
32 status are governed by state law and therefore not sub-
ject to posse comitatus restrictions, they were not author-
ized to become involved in the seizure or arrest of
individuals involved in illegal drug adtivities and were for-
bidden to process or handle illegal drugs seized during an
operation.” Guard personnel were authorized to support
civil autharities either during AT, IDT, and UTA periods,
or under the voluntary or involuntary tralmng prov1s10ns
of32USC §50272

National Guard Training

. The training requirements of section 270(a) of Title 10
do not apply to the National Guard, even though the Guard
is, by definition, usually a part of the Ready Reserve. This
is because section 270(a) specxﬁcally excludes Guard per-

sonnel from section 269(b), the provision that puts the
Army and Air National Guard in the Ready Reserve of the

Army and Air Force respectively. This explains the
seemingly redundant and similar provision for National
Guard training set forth in 32 U.S.C. § 502.

It would not be legal for the United States Government’

to ¢all up Guard personnel under section 270; Guard per-
sonnel are specifically excluded from ‘the terms of section
270, and the training requirements for the Guard are set
forth separately in 32 U.S.C. § 502(a) at forty-eight drills
and ““at least 15 days®’ of training (reservists perform ‘“not
less than 14 days’’ under section 270).73 Instead, in actual
practice, the Guard is called for its comparable training
duty requirements under Title 32, section 502,

As noted above, Guard personnel serving on operational
or out-of-CONUS missions use the voluntary active duty

provisions of 10 U.S.C. § 672(d) for duty in excess of fif-:

teen days. The use of this provision invokes the status of
forces provisions and guarantees other collateral federal
benefits,”® which are especially important if the person is
injured, wounded, or captured.

70]d.

744, ,

72[d.; **A member of the National Guard may ...
§ 502(6) (1976).

7310 US.C. § 270(a) (1982).

JInvoluntary Callup of Reservists
for Operational Missions -

i Selected Reserve Augment of Opeiaiional Missions
(the 200K Provision)

'~ Prior to 1976, Reserve units could only be activated dur-
ing a national emergency or a war. The only exception to
this were the Russell Amendment provisions, which were
used in the 1968-69 Vietnam callup.?5 In 1976, however,
Congress enacted 10 U.S.C. § 673b to provide the Presi-
dent with the authority to authorize the Secretary of
Defense and the Secretary of Transportation (for the Coast
Guard)7s to involuntarily order (at that time, up to 50,000)
members of the Selected Reserve to “‘active duty (other
than for training)’’ for not more than ninety days. This
‘“50k provision’’ was designed to augment the active
forces for any operational mission.”?

_In the interest of national security, the President could
extend  this operational mission callup ninety days,
provided Congress was notified of the reasons for the
extension. There is no requirement that state Governors
approve the callup of the Guard under this provision. The
House Report on the 50K callup provision indicates that
Reserve forces activated under this authority should not be
used for training or to provide assistance during a domes-
tic disturbance such as an insurrection or natural disas-
ter.78 The natural disaster prohibition provision was later
codified in 10 U.S.C. § 673b(b).

*The 50K callup authority was amended and expanded to
100,000 persons (100K) in 1980, largely as a result of
experience in JCS Exercise NIFTY NUGGET 78.79 It was
later enlarged to 200K in the National Defense Authoriza-
tion Act for FY 87, mostly because of a provision offered
by Senator Denton and others.8 This constant upgrade of
the number of persons who can be called up reflects the
intent of Congress to place increased reliance on use of the
Reserve components under the Total Force Policy. Again,

the legislative history of what was then the 100K provision

be ordered (o perform training or other duty in addition to [drills and 15 days’ training].”” 32 U.S.C.

74Wiener, The Militia Clause of the Constitution, 54 Harv. L. Rev. 181, 210-211 (1940);
75Pub. L. No. 89-687, 80 Stat. 980 (1966); 1966 U.S. Code Cong. & Admin. News 1161.

76Under 14 U.S.C. § 3, upon declaration of war or when the President directs, the Coast Guard shall operate and be integrated as a service in the Navy

See also 32 C.F.R. § 700.501 (1988). i
771976 U.S. Code Cong. & Admin. News 1034, 1039.
84,

"9Armed Form Reserve Act Amendments of 1980 Pub. L No. 96-584 1980 U. S Code Cong. & Admin. News 7007, 7008 7010, see supra note 4
80National Defense Authorization Act of 1987, Pub. L. No. 99-661, 100 Stat. 3816 (1986 U.S. Code Cong. & Admin. News 6413-6638).
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expresses a preference for calling up even small groups of
people as *‘units.’’ Congress envisioned that the Presiden-
tial callup for operational mission provision would be used
in minor crisis situations or as-authority to pre-position
forces during a period of international tension before a
major confrontation or the declaration of a national
emergency.8! The 200K active duty can be terminated by
order of the President or by law.82 '

The legislative history of the operational mission provi-
sion of section 673b indirectly gives meaning to the invol-

untary fifteen-day active duty provision of section 672(b).

In enacting section 673b—authorizing the President to
order 200,000 personnel to *‘active duty (other than for
training)®* —Congress indicated that adequate authority is
currently provided the Secretaries of the services to order
reservists to **active duty®* for up to fifteen days to per-
form *‘training’’ under section 672(b). Thus, Congtess
apparently intended that section 673b be used primarily
for the hard core mission of augmenting the active force
for operational missions and not for training or disaster
assistance.83 :

Congress thought an essential element in this provision

was the authority to use reservists to augment specific
operational missions, without the need to declare a
national emergency—an action that might be considered
provocative in the international arena or politically risky

on the domestic front. Although a national emergency had

been declared for the Depression by President Roosevelt in
1933,34 the Korean War by President Truman in 1950,85
the postal strike by President Nixon in 1970,%6 and the
balance of payments and other intemational economic
problems by President Nixon again in 1971,87 there was no
formal declaration of an emergency for military operations

during the Vietnam War 88 Ironically, perhaps because:

of the same type of political fallout which would be

8l 1930 U.S. Code Cong & Admin. News 7008.
'210 us.C. § 673b(g) (1982)

831986 U.S. Code Cong. & Admin. News 6413-6535; 10 U. S C. § 673b(b).

841976 U.S. Code Cong. & Admin. News 1034, 1040.

occasioned by the declaration of a national emergency,®®
the 200K Presidential callup provision has not been used
once in its thirteen year existence, notwithstanding the fact
that Congress has con51stemly increased the limits of this
callup authonly i

It appears t.hat the 200K callup prov151on of sectlon
673b has not been used during a low-intensity conflict
because it still may be too. sensmve politically. For
instance, during the Persian Gulf crisis, and convoying
operations, there was no authorization to call up the Navy.
Reserve minesweepers, which comprised some elghty-two
percent of the Total Force. Instead, the Navy used volun-
teer reservists. Even though a 200K callup does not by
itself invoke the War Powers Act,®! many felt that this was
not a good time to exercise a controversxal Presxdentlal
callup. One view is that t.he callup of even a small part of
the 200K force could have given out the ‘‘wrong 51gnals
in part because it had never before been used. This experi-
ence underscores the need fora low-key, flexible mobiliz-
ation response authonty that can be used in even sensitive
political t1mes o

There does appear to be a nonlegislative solution to this
conundrum— 10 U.S.C. § 673b(a). In the absence of legis-
lative reform,®2 the Pre51dent dunng a time of relative

tranquility, could use the delegatlon language of 10U.S.C.

§ 673b(a) to authorize the Secretary of Defense to call upa
limited number of reservists w1th pre- 1denuﬁed critical
skills. This could be done by. executive order,93 in much
the same way that the President Truman delegated
authority in Korea and Presldent Johnson delegated the
Russell Amendment callup authorlty in 1968 for.
Vletnam 94

1

ThJs deleganon could set precedent for testmg the 200K
provisions and could thereby depoliticize the use of small

sovy . . ;o

85President Truman declared a national emergency for Korea in Proclamation No. 2914, 1950 U.S. Code Cong. & Admin. News 1557. ‘
8SPresident Nixon called 768 officers and 3,891 enlisted National Guard members to active duty during the 1970 postal strike under 10 U.S.C. §§ 3500

and 8500; Exec. Order No. 11,519 (1970), 1970 U.S. Code Cong. & Admin. News 6235; Naval Reservist News, March 1988, at 2.

871976 U.S. Code Cong. & Admin. News 1034, 1040.

88 Congress declared a **national exigency** and not a national emergency in the Gulf of Tonkin Resolution. See supra note 8. o

891976 U.S. Code Cong. & Admin. News 1040; Naval Reservnst News, June 1988 at 4.

90Naval Reservist News, August 1988, at 3.

9150 U.S.C. §§ 1541-1548 (1982); see 10 U.S.C. § 673b(h). While the War Powers Act is not sutomatically invoked by the callup of Reserves, the
provisions may be triggered when reservists who have been called up are introduced into hostilities. 1976 U.S. Code Cong. & Admin. News 1034, 1039."
As a practical matter, however, the introduction of reservists would have no added effect, war powers-wise, as active duty personnel in the area of’
hostility would have triggered the provision anyway.

925ee Navy Leg. Prop. 84-4 (Oct. 4, 1984).

o I S IR E

93The President ‘*may authorize the Secrelary of Defense’” to order any unit to active duty (other than for tmmng) for not more than 90 days lO U S. C
§ 673b(a) (1982). Delegation authority is contained in 3 U.S.C. § 301 (1982). .

94See supra notes 9 and 85. o : . : ET R T L
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portions of the 200K authority during a relatively peaceful
time. Subsequently, the Secretary of Defense and the serv-
ice secretaries, in low-intensity crises, would then be able
to conduct a low-key callup of a limited number of pre-
identified critical units or individuals with critical skills.
This would be an improvement over the current require-
ment that the President personally invoke the callup 95

Mobilization Exercises

Another murky area concerns the legal authority to con-
duct mobilization exercises. Since JCS Exercise NIFTY
NUGGET in 1978, mobilization exercises have taken on
more importance and realism in the development and pur-
suit of a successful mobilization program. Recently, tests
have been conducted of the Selected Reserve, the IRR, and
the industrial base. These tests, as well as gaining com-
mand mini-mobilization exercises (where reservists report
to the units to which they are assigned during wartime),
have increased the readiness of the Reserve components.
There have been recommendations that these exercises be
expanded to include lower echelon units and bases. The
Goldwater-Nichols DOD' Reorganization Act?6 has put
added emphasis on this readiness and training.

Analysis of Legislative History

:-An example of the type of confusion over the meaning
and use of the *‘active duty’’ terms in the Code is illus-
trated by an analysis of the proper legal authority used in
Secretary Weinberger's 1987 test of the 200K callup
authority under 10 U.S.C./§ 673b in a serial exercise prior
to JCS Mobilization Exercise PROUD SCOTT 88. Could
section 673b itself be used to test the 200K callup? If not,
what is the best legal authority to use for a test of recall of
the Selected Reserve?

The Active Duty Provisions

The analysis begins at chapter 39 of Title 10, which con-
tains the so-called “‘active duty** provisions of the U.S.
Code. Among them is section 673b, which provides the
authority to order not more than 200,000 Selected Reserv-
ists to “‘active duty (other than for training)’’ when the
President determines that it is necessary to augment the
active forces for any operational mission. The plain mean-
ing of this provision is that the reservist called under this
section should be used for operational missions and not for

training or testing. This plain meaning interpretation is

clouded, however, because section 672 uses this same
*‘active duty (other than for training)’® language when
describing the ACDUTRA and voluntary duty provisions,
both of which could be used for training or testing.??

While the definition of *‘active duty®’ contained in the
definitional section of the Code in .10 U.S.C. § 101(22)
covers ‘“‘full time duty in the active military service of the
United States,”* and also includes *‘full time training
duty,”” *‘annual training duty’* (ATD), and attendance at a
service school while in the ‘‘active military service,”" it
does not contain a word concerning *‘active duty (other
than for training).”” Thus, while ATD might qualify as
active duty under this definition, it is questionable whether
section 673b’s or 672°s *‘active duty (other than for train-
ing)"* provisions could be used to allow a test of the 200K
provision.

Given the ambiguity of the various active duty Code
provisions, could the legislative history help us with this
seeming contradiction? As you might expect from the
plain language of the provision, the legislative history of -
section 673b states that the 200K provision should be used
for hard core operational missions, not for training or dis-
aster relief.9% Because JCS Exercise PROUD SCOUT was
a test that simulated the 200K callup and partial or full
mobilization, it appeared that DOD could not use the
callup provisions of either sections 672(a) or 673b in the
exercise, because 672(a) requires an actual national
emergency and 673b is confined to operational missions,
not mobilization tests. Thus one could reasonably arrive at
the anomalous conclusion that 673b could not be used to
test its own 200K provision.

The Training Provisions

- Could the fifteen-day involuntary *‘active duty’" provi--
sion of 10 U.S.C. § 672(b) be used for mobilization
training exercises? There again, the plain language inter-
pretation leads to a strained interpretation of this
ACDUTRA provision. A strict constructionist would
argue that the plain meaning of section 672(b)’s fifteen-
day involuntary callup provision would preclude its use
for training because the provision states quite clearly that
it is ‘*active duty’* and not ACDUTRA. Given the absurd
result in the plain language construction, it is better to
interpret the provision broadly by using 10 U.S.C.
§ 101(22)’s definition of active duty as including **annual
training duty,”” thereby making it permissible to use
672(b) to test the 200K callup.

" Unfortunately, the legislative history of section 672
tends to confirm the strict construction interpretation, but
in a rather roundabout and unclear fashion. The predeces-
sor of the general war or national emergency callup provi-
sion of section 672 was section 233 of the Armed Forces
Reserve Act of 1952. At that time, the Armmed Forces
Reserve Act’s general definition section had defined

95Current pracuce is for individuals in the Seabees, cargo handling battalions, and other critical Navy units to sign contracts which require them to
volunleer in the event of & crisis. Many feel these contracts are unenforceable and may need legislative authority to back them up.

”Pub L. No. 99-433, ]00 Stat. 992 (1986).
9710 U.S.C. § 672(b) and (d) (1982).

981976 U.S. Code Cong. & Admin. News 1038-1039; 10 U.S.C. § 673b(b).
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““active duty’’ as “‘full-time duty in the active military
service of the United States, other than active duty for
training,’’ thereby exclu‘ding ‘active duty for trammg
from the defmrtron of active duty.®®

Sectron 233(c) of the Act provrded that _any unit and
members thereof could be ordered to involuntarily perform
“‘active duty’’ or ‘‘active duty training,’”’ not to exceed
fifteen days annually.19% Thus, Congress apparently
intended the involuntary fifteen-day ‘‘active duty’’ provi-
sion of section 672(b) to include ‘‘active duty training’’ in

what had been quaintly referred to in an earlier era as.

summer camp Or summer cruise.’’101

In 1956 the current sectron 672 codrfred and replaced
section 233 of the Armed Forces Reserve Act. Title 10
redefined ‘‘active duty”’ to .include ‘‘annual training
duty’’ and amended sections 672(b) and (d) to their pres-
ent form by omitting the words ‘‘active duty for training,’’
assuming the term was covered by the words ‘‘active
duty.”’102 Thus, the 1956 revisions deleted any distinction
between active duty and active duty for training, at least in
regard to sections 672(b) and (d) and seemed to create a
‘“‘one size fits all’’ definition of Reserve duty.

This conclusion is underscored by the fact that the 1958
revisions to the wartime expansion unit callup provisions
amended section 672(c) by substituting the words ‘‘on
active duty (other than for training)’’ for the words ‘' may
be required to perform active duty.’*103 This seems to indi-
cate that, where callups occurred in times of emergency,
Congress preferred to use the term ‘‘active duty (other
than for training)’’ to indicate that this was not to be train-
ing duty. ‘

~ Analysis of section 270 of Title 10 gives us another
opportunity to examine some other ambiguities in the
terms used to describe Reserve duty under Title 10. For
instance, sections 270(a) and (b) seem fairly strarghtfor-
ward in their use of the term ACDUTRA, except for the

fact that section 270(c) refers back to this ACDUTRA as
‘“active duty’’ and also as ‘‘annual training duty.’’ This
appears to be in keeping with the definitional section of

Title 10, which the legislative hrstory says reflects the
adoption of terminology representing the closest approx-
imation of the ways that the terms have been most com-
monly used.194 As noted above, it uses the expansive

99See Armed Forces Reserve Act of 1952, Pub. L. No. 82-476, codified at 50 U.S.C. § 961 (1982). . -

1001952 U.S. Code Cong. & Admin. News 460, 468.
1011952 U.S. Code Cong. & Admin. News 2005, 2009.
l"21956 Us. Code Cong. & Admin. News 1336, 1369.
1031958 U.S. Code Cong. & Admin. News 4615, 4621.
104See Explanatory Notes, 10 U.S.C.A. § 101 (1982).

definition of ‘“active duty’’ as'meaning *‘full time duty in
the active military service of the United States.” This
encompasses -both ‘‘annual’ training duty" (ATD) and
““full time training duty,”’ which appear to be other varia-
tions of the term ACDUTRA. '

These vague tcrms and sometrmes contradictory provi-
sions lead one to wonder whether there are any other sig-
nificant differences between callup under these various
sections in terms of entitlements, pay, duty status, or legal
status. For instance, does the “‘kinds of duty’’ provision of
100US.C § "682—which allows a Reserve component
member on ‘‘active ‘duty other than-for training”” to be
detailed or assigned to any duty authorized by law for the
Regular components—mean that reservists on ACDUTRA

may not be assigned the same duties as their Regular coun+

terparts? One would hope not, because of the many vari-
eties of duty reservists perform on ACDUTRA under the
Total Force Policy.105 S

In actual practice, . the test callup in JCS Exercise
PROUD SCOUT 88 used the mandatory ACDUTRA
training requirements of 10 U.S.C. § 270(a) for Reserve
personnel and 32 U.S.C. § 502(f) for Guard personnel to
test the 200K callup provision of 673b,196 in part because
the DOD Appropriations Act for. FY 1989 specified that
Reserve personnel funds were for ““active duty’’ under the
training provisions of 10 U.S.C. § 265 or the voludtary
duty provisions of 10 U.S.C. § 672(d). Numerous ques-
tions remain, however. Does section 6§72(b)’s use ‘of the
term “‘active duty’’ require the use of active duty funds or
Reserve personnel funds? Are there any real -world dif-
ferences between the use of these provisions? If so, this
would be another reason- to standardrze and clarify these
terms. : . :

Specialized Callup Provrsrons
Involuntary Callup Under the UCMJ

In response to the Court of Military Appeals . decrsron in
United States v. Caputo,197 Congress in 1986 revised sec-
tions 2 and 3 of the Uniform Code of Military Justice
(UCMJ).198 This revision changed the law to permit order-
ing a member of the Reserve components to active duty for
investigation, trial by court-martial, or nonjudicial punish-

ment for offenses committed while on prior “‘active duty’”

105For instance, the tanker rmssnon for the Lrbyan rard was performed by Air Guardsmen on ACDUTRA under 10 us.C. 8 672(d)

106 Coimpare Memorandum of David J. Armor (Aug 21 1987) (citing 10 U.S.C. § 672(b) ACDUTRA provision for test callup) with Memorandum of
Acting Assistant Secretary of Defense for Reserve Affairs, Dennis R. Shaw (Sept. 29, 1987) (concerning 200k test) ‘

10718 M.J. 259 (C.M.A. 1984).
10810 U.S.C.A. § 802(d)(1) (West Supp. 1988).
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or “‘inactive-duty training.’’109 In addressing the Caputo
decision, Congress clarified that 2 member of a Reserve
component is not, by virtue of the termination of a period
of active duty’or macnve-duty training, relieved from
amenability to jurisdiction under the UCM]J for an offense
committed dunng prlor active duty or inactive-duty
training 110~ '

Involuntary Ready Reserve Callup

10 U. S C § 673a provrdes that, at any time, the Presi-,

dent may. order any member of the Ready Reserve to
active duty when the individual has not fulfilled his or her
statutory reserve obligation or when the individual is not
assigned to, or participating satisfactorily in, a unit of the
Ready Reserve.111 This is a remnant of the now-expired

Russell Vietnam Amendment, which allowed the Presi--
dent in 1968-69 to activate reservists and Reserve units for-

up to twenty-four months without having to declare a
national emergency 12

While this provrsron on its face appears to be mtended
to be used as a punitive measure for nonperformance of
drills by an obligated reservist, it has also been held by the
United States Court of Appeals for the Eighth Circuit to
include authority to mobilize ‘“any member not assrgned
to a unit of the Ready Reserve, whether or not that person
is performing satisfactorily.”” For instance, in Dix v.
Rollins?13 the Eighth Circuit employed a broad con-
struction of the power to mobilize (as did other courts in
general)!14 to uphold the mobilization of an Army reserv-

ist whose unit ‘had been abolished by the government,

through no fault of his own. The court used the ‘‘not
assigned to a unit’’ language of section 673a.115

. Reservists in Captiye Status

~‘Another 1986 amendment to Title 10 contained in sec-
tion 672(g)(1) allows members of the Reserve components
to be mvoluntanly ordered to active duty when they are in
a captive status. The object of this provision is to protect
reservists who might be captured or injured as a result of
their military duties or affiliation, such as when Middle
Eastern terrorists hijacked a TWA aircraft and killed a
Navy Seabee in 1985. Under this provision, reservists can-

not be required to stay on active duty without their consent -

10910 U.S.C.A. 803(d) (West Supp. 1988).
10y4

for more than thirty days after their captive status is termi-
nated. This provision116 recognizes the blurring of differ-
ences between training and operational mission active duty,
such as the compression of missions mentioned by Secre-
tary Webb. It also underscores the fact that even fifteen days
of training duty may put Reserve component personnel in
harm’s way by reason of hijacking or terrorism on the way
to or from training duty,117 to say nothing about the hazards
encountered at the reservist’s training site.

Mobilization of Reservists

As noted above, section 673b of Title 10 of the U.S.
Code provides the authority to call up to 200,000 person-
nel to ‘“active duty (other than for training)’’ to augment
operational missions and serve as an augmentation vehicle
in a crisis situation. In case of more dire circumstances (a
national emergency), sections 672 and 673 of Title 10 con-
tain a number of other general mobilization provisions that
may be invoked for Reserve and Guard personnel alike.

- Ready Reserve Partial (One Million) »
 Presidential Mobilization

10 U.S.C. § 673(a) provides that, in time of national
emergency declared by the President under 50 U.S.C.
§ 1601,118 an authority designated by the Secretary con-
cerned may involuntarily order any Ready Reserve -unit
and any member not assigned to a unit organized to serve
as a unit to “‘active duty (other than for training)’’ for not
more than twenty-four consecutive months. Section 673(c)
of Title 10 provides that not more than 1,000,000 person-
nel, of the almost 1.7 million members of the Ready
Reserve, may be on ‘‘active duty (other than for training)’’
under 10 U.S.C. § 673 without their consent. The Depart-
ment of Defense has taken the position in Exercise
PROUD EAGLE 90 that this 1 million persons is in addi-
tion to the 200,000 persons called under the 200k.

- Those personnel called under section 673 do not count
toward active duty end strengths, and consent of the Gov-
ernors of the affected states is not required. In recognition
of the Korean War experience, the Secretary of Defense is
required to prescribe policies and procedures necessary to
take into account the length and nature of previous service

* of those called in order to assure sharing of ‘‘exposure to

111 Military Selective Service Act of 1967, Pub. L. No. 90-40, 81 Stat. 100 (1967)
112Defense Appropnauons Act of 1967, Pub. L. No. 89-687, 80 Stat. 981 (1966); see supra note 9 and accompanying text.

113413 F.2d 711 (8th Cir. 1969).

L14E g., Johnson v. Powell, 414 F.2d 1060 (5th Cir. 1969); Sullivan v. Cushman, 290 F. Supp. 659 (D. Mass. 1968). - -

115Dix, 413 F.2d at 715.

116Defense Authorization Act of 1987; Pub. L. No. 99-661, 100 Stat. 3816 (1986); 1986 U.S. Code Cong. & Admin. News 6416, 6535.
117 Another example of this jeopardy would be where reservists performed their ACDUTRA off Lebanon, aboard the battleship New Jersey.
118The National Emergeneres Act of 1976 would be the basis for a Presrdenual declaratlon ot‘ a national emergency. 50 U.S.C.A. §§ 1601-1651 (West

Supp. 1989).
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hazards.’'119 Direction for this mobilization :planning is.

contained in the DOD Master Mobilization Plan.120 Proce-
dures for the mobilization of the Ready Reserve are set
forth in DOD Dtrectrve 1235, 10.121

Reserve Camponem Full Mobthzanon _ :

A similar provision, 10 U.S. C. § 672(a), provides that,

in time of war or national emergency declared by Congress
(as opposed to the President) or when otherwise authorized
by law, the Secretary concerned may involuntarily order
any unit of the Reserve component and any member not
assigned to a unit organized to serve as a unit to ‘‘active
duty.(other than for training)’’ for the duration of the war

or emergency and for six months thereafter, rather than the-
twenty-four months under.a Presidential declaration. This.

declaration of a national emergency also permits the Presi-
dent to invoke or suspend a number of laws relating to
contracts, government property, and other provisions dur-

ing the emergency.122 There is no limit to the number of -

persons called or the duration of the call under this provi-
sion, except the specific provision that the callup can be
for the duration of the war or emergency, 123 and the
requirement that there are not enough qualified reservists
in an active status who are readily available.124

. Tatal Mobilization _

‘Total mobilization is an expansion of the Armed Forces

by the Congress and the President to organize or generate '
additional units or personnel beyond the existing ‘force:

structure. This includes the resources needed to support
the - total requirements. of..a war or other national

emergency involving an extemal threat to the national -

security.

Farce Expanszon Provzszons

Sectron 672(c) of Title 10 expresses a decided prefer-“

ence for callup of the Reserve component as units durmg a
crisis expansion. This preference has been'a part of the law
since the National Defense Act of 1916.125 It provides
that, so far as practicable, when the active forces are being

expanded with units and members of the Reserve compo-;

1191952 U. S. Code Cong & Admin. News 2016
120DOD Dir 3020. 36-P Masler Moblllzatron Plan (1988) g at

121Qrdering the Selected Reserve fo Acuve Duty to, Augment the Active Forces t'or an Operatronal Mission (1989 Draft)

L

nents being ordered to *‘active duty (other than for train-.

ing),’’ they shall be called up as units if . they . were
organized and:trained to; serve as units. For instance,
groups such as Fighter. Squadrons should be called upasa
unit. -Other reservists, such as Individual Mobrlrzatlon
Augmentees who are assigned to organrzattons that are
not designed to serve as units after mobilization, can be
called up individually.

To provide flexibility, however, section 672(c) states
that, under approprrate circumstances, even mdrvrdual
members ‘of units “‘organized and trained to’ serve as
units”’
unitsi126 Also, the units called can be reassigned after
being ordered to active duty. Moreover, there is no size
requirement for the units called, as the legislative history
indicates that as few as two persons .can comprise a-unit,
the definition of which was to be made by the Department
of Defense.127 This gives the Armed Forces maximum
flexibility in obtaining and assigning personnel. . ; ..

_ The Montgonrery Amendment rmd Section 672 |

While Guard units' and Guard personnel may not be
ordered to active duty under section 672 without the con-’
sent of the Governor of the state or territory concerned,
Guard personnel may be required to serve up to ninety
days to augment operational missions under 10 US.C.
§ 673b without gubernatorial - approval. The 1986

may be ordered to active duty apart from their.

Montgomery Amendment to the general  mobilization'

provision was intended to clarify the controversy sur-

rounding the limits of section 672 authority, ‘the Army

clause, and the militia clause of the Constitution.128
Instead, the amendment reopened a debate as old as the
Republic itself.

The acontroversy over the states’ role in the militia first
arose during the Constitutional Convention. The colonies
had inherited an historical distrust of standing armies on
the one hand, and an historical dependence on the use of
the militia on the other. The Constitution adopted an
apparent compromrse by authorrzmg both a standrng
army12® and a militia. The militia was to be organized,
administered, armed and drscrplrned by Congress under

rep o

12For a good discussion of wartime mobilization legal authorities, see the Department of the Air Force's Digest of War and Emergency Leglslauon
affecting the Department of Defense, maintained by HQ USAF/JACO, Room 5E417 of the Pentagon, Washington, D.C. 20330 (Tel. 694-8226). Another
useful tool is the computerized DOD Emergency Authorities Retrieval and Analysis System (DEARAS) maintained by the DOD Office- of General

Counsel.

These documents are maintained by the OSD Office of the Deputy Under Secretary for Policy. - AN

12410 U.S.C. § 672(a) (1982).
1251952 U.S. Code Cong. & Admin. News 2054. -
12610 U.S.C. § 672(c) (1982).

1271980 U.S. Code Cong. & Admin. News 7009; DOD Dir'1235.10, para. (F)(7).:

o

1ZExcellent crisis resources are the OSD Emergency Action Packages (‘'EAPs’’), a computerized checklist and sample of the documents needed to
implement subjects such as the 200K recall of reservists, noncombatant evacuation operations, CRAF, NDRF and other general moblllzatlon authorities. ’

128 See Hearings on Federal Authority Over National Guard Training Before the Subcommittece on Manpower and Personnel of the Senate Commmee on’

Armed Services, 99th Cong., 2d Sess. (1986) (unpublrshed)

1”1'!1e army clause provides: ‘‘The Congress shall have Power

. To raise and sunport Arrmes

"; US.Const.art. 1, § 8, cl. 12. .
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the army. clayse130 to execute the laws of the union, sup-
press insurrections, and repel invasions, and was to be
governed by the states, except when in federal service.131

Historically, the militia, as formulated by the Constitu-
tion, was inadequate.!32 Consequently, in 1903 Congress
passed the Dick Act,!3? which provided for an organized
militia known as the National Guard. The National Guard
was to be equipped by the Federal Government and trained
at drills run by regular Army instructors. Later, under the
National Defense Act of 1916,!34 the National Guard,
largely paid for by the Federal Government, was madg
available for service abroad when it was *‘federalized”® by
the U.S. Government. Each member of the National Guard
had a dual status: 1) as a member of the militia under the
governor of the state concerned, and 2) as a reservist under
the President when in federal service.135

This set the stage for the Governor of Massachusetts,
Michael Dukakis, and the Governor of Minnesota, Rudy
Perpich, to bring separate suits in United States district
courts against the Department of Defense over the training
of Guard personnel in Honduras under 10 U.S.C. § 672(b)
and (d). The suits questioned the constitutionality of the
Montgomery Amendment, 10 U.S.C. § 672(f), which pro-
hibited the Governors from effectively prohibiting the use
of their Guard units in Central America. Under the
Montgomery Amendment, a state Governor may not with-
hold consent to duty of Guard units under the fifteen-day
training duty of section 672(b) or the voluntary active duty
provisions of 672(d) because of any objection to the loca-
tion, purpose, type, or schedule of such “‘active duty'* out-
side the United States. Even under the Montgomery
Amendment, however, a Govemor still retains the
authority to block the proposed training if the Guard per-
sonnel are needed at home for appropriate local emergen-
cies, such as a flood or other natural disaster.!36 In both
cases, the district courts held against the Governors, ruling

130U.S. Const. art. 1, § 8, cl. 16.

that the Montgomery Amendment was a valid exercise of
the power of Congress under the armies clause of the Con-
stitution, that the amendment did not violate the militia
clause, and that the Department of Defense was within its
authority in providing for active duty in Central America.
The United States Court of Appeals for the First Circuit
summarily affirmed the Massachusetts District Court
decision.137

This ruling by the First Circuit would have ended the
controversy if the Eighth Circuit had not overruled the
Minnesota District Court opinion.!?8 In an extensive 113-
page opinion, an Eighth Circuit panel reversed the district
court’s decision and held that the Montgomery Amend-
ment deprived the states of the ‘‘authority of training the
militia®> and therefore violated the militia clause of the
Constitution.!3? In a decision that some liberal news re-
porters read with glee,140 the Eighth Circuit read the legis-
lative history of the Constitution in the Federalist Papers
as evidencing an overriding intent of the Founding Fathers
to have states exercise control over the militia (National
Guard) under the militia clause and second amendment141
as a check on abuse of military power by the Federal Gov-
ernment. Under the court’s reasoning, the only time the
army -clause would prevail over the protection of states
under the militia clause would be in situations in which the
national security was threatened.142 The Supreme Court
has recently granted certiori to review the First Circuit de-
cision upholding the constitutionality of the Montgomery
Amendment and the Eighth Circuit reversed en banc the
1988 decision of its three judge panel and affirmed on
rehearing en banc the decision of the district court.143

‘Involuntary Recall of Standby Reserve

10 U.S.C. §§ 672 and 674 allow the callup of the
Standby Reserve (those who maintain their military affil-
iation without being in the Ready Reserve or Retired

131U.S. Const. art. 1, § 8, cl. 15; Wiencr, Militia Clause of the Consmution, 54 Hnrv L. Rev. 181, 184 (1940).

132Wiener, supra note 131, at 182-88; Perpich, 666 F. Supp. at 1322,
133Ch. 196, 32 Stat. 775 (1903).

134Ch, 134, 39 Stat. 166 (1916).

135 Wiener, supra note 131, at 200-01,

1261986 U.S. Code Cong. & Admin. News 6534.

137 Dukakis, 859 F.2d at 1066-67.

138 Perpich, 57 U.S.L.W. at 2345,

139 The Constitution provides that the Congress shall have the power **To provide for callmg forth the Militia to execute the Laws of l.he Umon, suppress
Insurrections and repel Invasions; To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be
employed in the Service of the United States, reserving to the States respectively, the Appointment of Officers, and the Authorily of training the Militia
according to the discipline prescribed by Congress.** U.S. Const., art. 1, § 8, cIs. 15 and 16.

WOE g., Scheffer, The Framers and the National Guard, Washington Post (Feb. 28, 1989).

141 The second amendment to the Constitution provldcs *A well regulated Militia, being necessary to the security of a free State, the right of the peoplc
to keep and bear Arms, shall not be infringed."

142 Perpich, slip op. at 29.
143See supra notes 11 and 21. .
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Reserve) in case of national emergency or war declared by -

Congress for the duration of the conflict, plus six months.
Because of problems with World War II . combat veterans
being recalled for combat duty in Korea when non-combat
reservists were not called, this provision requires that
before the Standby Reserve can be called there must be a
determination that there are not enough Ready Reservists
available. A provision that the Director of the Selective
Service must determine that the veteran is available for
duty, which was desrgned to provide a civilian buffer for
retirees, was dropped in 1976. Procedures for management

and mobilization of the Standby Reserve are set forth m=

DOD Drrectrve 1235, 9

o

" 'Recall of Retirees
Involuntary Recall. of Retired Reserve
- 10 U S.C. §§ 672 and 675 authorize the mobrlrzatron of

the Retired Reserves in time of war or national emergency .

in -much the same way the Standby Reserves are
mobilized—when there are not enough qualified reserv-
ists. Thus, Selected Reservists are called first, the Standby
Reserve next, and then the Retired Reserve and Regulars.
The Retired Reserve consists of over 1,600,000 Reserve
officer and enlisted personnel who receive retired pay on
the basis of their active duty or Reserve service.144

ot Involuntary Recall of Retired Members -

' of the Regular Component

Under regulations prescribed by the service secretaries,
a retired member of the Regular component can be
recalled at any time. After being placed in the Retired
Reserve, once a war or national emergency is declared, the
member cannot be called up unless there are not enough
quahfred Reserve or Guard personnel 145

Involuntary Recall of F leet. Reserve

Under 10 U.S.C. § 6485, members of the Navy Fleet
Reserve and Marine Corps Fleet Reservel4S can be

recalled in time of war, national emergency, or when oth-

erwise authorized by law.147 Note, however, that

14410 U.5.C. § 274 (1982).

10 US.C. § 6485 does not contain the .provision: that

““‘qualified reservists’’ be availablé before retired enlisted

Fleet Reserve and Fleet Marine Corps:personnel can be.

recalled. Thus, it appears that regular retired Navy .and

Marine Corps personnel can be recalled under aless strm-v
gent test than their counterparts from ‘other servrces,l
although present law is some improvement for retrred peo-.

ple. Prevrously, they were subj ect to tecall under executrve
order without the need for declaration of ‘a national
emergency. The authorlty to.recall by executrve order was

repealed in favor of the present provrsron of recall only in

time of natronal emergency or war.

Ve el
B

- Domestic Disturbances and Disaster Relief .
Domestic Civil Dzsturbances and Insurrectrons '

To keep order, the Governor of a state may use the
Natronal Guard forces’ under Tltle 32. In addmon, the

states that have them may use therr state defense forces“sy

or even their naval rmhtra to keep the peace 149 In addi-
tion, 10 U. S C. §§ 331-335 authorrzes the Presrdent to use/

the militia (Natronal Guard and orgamzed militia) and the
Armed Forces 0. suppress any msurrectmn domestic vio-,
lence, unlawful combination, or consprracy upon request
by state authorities.15¢ This’ authonty was used several
times to keep order in Alaska, Arizona, and the Indian Ter-
ritories, and the courts gave the President almost absolute

uthorrty to invoke its provisions.151 e

" The President also invoked the power of 10 USC

§§ 332 and 333 by proclamatron to use the Natronal Guard
and federal troops to keep order during the 1957 Little
Rock, Arkansas, school integration dlstur_bances.iszllnter-
estingly, the Governor of Arkansas had mobilized the
Guard and grven them instructions to’preserve the racial
segregation in schools when the President mobilized them

)

to do just the opposite.153' Note, however, that state’

defense forces organized under 32 U.S.C. § 109 are crea-
tures of the state and therefore are not subject-to federal

tain naval militia.154

Saow T O I

14510 U.S.C. §§ 672, 675, 688, 6485; see DOD Dir. 1352.1 (Management and Mobilization of Retired and Regular Military Refirees (Feb. 27,'1984)).

145 Enlisted Navy and Marine Corps regular and Reserve members with more than 20 but less than 30 years service are placed in the Fleet Reserve. After’
30 years of active and Fleet Reserve Service, they are assigned to the Retired Reserve and Retired Regular lists, respectively. , .- . -~ . . .

147The constitutionality of recall of a Fleet Reservist under the Naval Reserve Act of 1938 (34 U.S.C.A. § 855, 52 Stat. 1180) was upheld in Umled States -
v. Fenno 76 F. Supp. 203 (D Conn 1947), ajf’d 167 F.2d 593 (2d Cir. 1948), cert drsmtssed 335 U S. 806 (1948)

o - T T AL
g W, o I

14832 U,5.C. § 109 (1982)

i

1“910 U.S.C. §§ 7851-7854 (1982).

R T ."\r U

i

150S¢e DOD Dir 3025.12, Employment of Military Resources in the Event - of Civil Drsturbances (Aug. 18, 1988) . o ._

151See annotations to 10 U.S.C. § 332.. . e e ‘
152For a description of the Militia callup process, see 41 Op Aty Gen 313 (1957) B P R T

15374,

. call as are the Guard in federal service, Reserves, and cer-.

154Naval Militia may be called by the Federal Government when 95% of its members are members of the Naval Reserve. 10 U.5.C.§ 7854 (1982).
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Also, 10 U.S.C. §§ 3500 and 8500 allow the President to
call the Army and Air National Guard into federal service
when there is danger of invasion or rebellion against the

authority of the United States Government, and when the

President is unable to execute thc laws of the United States
with regular forces.

Posse Comltatus

" The power of I.he Federal Government to qucll insurrec-
tions with state militia and federal forces is an exception to

the posse comitatus provisions (the power of a county to

enforce its laws) contained in 18 U.S.C. § 1385. This law
was enacted in 1878 following the Civil War reconstruc-
tion era when excesses committed by Union troops in the
South prompted Congress to prohibit the Army and later,
the Air Force, from enforcing the civil laws in the states.
Note that the Navy is not specified in the legislation and
therefore technically is not subject to it as a matter of law.

There have been some inroads into the posse comitatus
prohibition caused by 10 U.S.C. §§ 371-379, as imple-
mented in DOD Directives 5001 and 5525.5 and, most
recently, the DOD Authorization Act for FY 89. These
provisions allow DOD to authorize the military to cooper-
ate with civilian authorities in providing information,
equipment, facilities, training, and personnel assistance,

provided this does not adversely affect military prepared- .

ness. The Omnibus Drug Act of 1986 made further inroads
by permitting the stationing of law enforcement personnel
in ships. The posse comitatus provision reflects the fact
that, under the Constitution and laws of the United States,
the state and local governments are responsible for protec-
tion of life and property under our federal system of gov-
ernment. Thus while federal forces are subject to posse
comitatus, state forces, including the National Guard
under state control, are not.

Use of Reserves for Disaster Réliéf |

* While the Coast Guard has explicit authority to call up
Ready Reserve personnel for natural disasters,!5S
questions exist about the use of a Reserve callup from
other services in a disaster situation.!56 Upon Presidential
declaration of a major disaster, the Disaster Relief Act!57
allows any federal agency to provide disaster assistance.
The Act provides that, after issuing a major disaster dec-
laration, the President may direct any federal agency to use

15514 U.S. C.§ 712 (1982).

its personnel and material resources in support of local dis-
aster assistance.

It has been argued that once the President has stgned an
executive order declaring a disaster or localized
emergency, the Secretary of Defense and the services
might then use the fifteen-day voluntary active duty provi-
sions of 10 U.S.C. § 672(b) or the national emergency
provisions of 10 U.S.C, § 673(a) to provide the Reserve
personnel necessary for disaster relief.158

+ This approach is not without its problems. First, the
President makes a *‘major disaster declaration’’ under 42
U.S.C. § 5142 and does not make the ‘‘declaration of
national emergency’” necessary to invoke the provisions
of 10 U.S.C. § 673(a).15® Second, while the President is
authorized to use Active component personnel for disaster
relief, the involuntary callup of Reserve personnel might
be prohibited. As shown above, the provisions of section
672(b) were originally intended to be used for reservist
training and that section is silent as to disaster relief. In
addition, Congress made it clear in 10 U.S.C. § 673b(b)
that the operational mission provision of 10 U.S.C. § 673b
was not to be used for disaster relief, and by analogy, this
reasoning may also apply to 672(b).160 Thus, to achieve
the desired end, one would have to ignore specific legisla-
tive history. Given these uncertainties, it would appear

. prudent to.make disaster. relief authority explicit in the

next version of the callup provisions.

Conclusion
" Given the changing nature of the mission of the Re-

" serves in the Total Force and the modern blurring of dis-

tinctions between drills, active duty for training, and active
duty, the “*one size fits all* definition of active duty in 10
U.S.C. § 101(22) seems to be the most preferable concept
to use.in describing Reserve duty under the *‘compression
of missions under the Total Force Policy’® mentioned by
Secretary Webb and others.!6! It appears to make sense in
the modern world to treat all Reserve duty the same
because reservists currently perform everything from drug
interdiction, operatlonal missions, and training under a
number of duty provisions. Under current operations,
Reserve component personnel could come under hostile
fire, either under the 200K callup provisions of section
673b, the fifteen-day training provisions of section 672(b),
or the voluntary callup provisions of section 672(d).162

156Some Iegal questions surrounded the use of Army Reserwsts in the aftermath of l.he 1987 American Samoan hurricane, which President Reagan
declared a major disaster under Public Law 93-288 on January 24, 1987. A broad interpretation of sections 672(b) and 672(a) was utilized to find that
there was sufficient legal authority to use the Army Reserve in Samoa in the disaster relief efforts undertaken there.

15742 U.S.C. § 5142(a), Pub. L. No. 93-288, 88 Stat. 143 (1974); see DOD Dirs. 3025.1 and 5100.46."

158 Pub. L. No. 93-288, 88 Stat. 143 (1974).

15950 U.S.C. §§ 1601-1616. See DOD Dirs 3025.1, Use of Mllllary Reserves During Peacetime Civil Emergenﬂes (May 23 1980). 5100.46, Foreign

Disaster Relief (Dec. 4, 1975).

'“uglslauve history in the form of a House Reporl mdlcalcs section 672(b) is to be used for training. 10 U.S.C. § 673b. See 1976 U.S. Code Cong. &

Admin. News 1038. 10 U.S.C. § 673b is not to be used for disaster relief.

161 Federal Aul.honty Over National Guard Training Before the Sen Subcomm. on Manpower & Personnel, 99th Cong., 2d Sess. (1986).
162Washington Post, U.S. Reservists Fired Upon in Rural Honduras, April 14, 1989, at A23.
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To adoptithis broad interpretation, however, requires one
to overlook a lot of seemingly contradictory specific statu-
tory language and legislative history, which, it must be
presumed, Congress knew about when it enacted all of
these provisions.

““Who is to 'say when a routine antlsubmannc warfare
training patrol might become an operatlonal szsron
'when hostile forces are encountered, or when an'air
refueling mission being performed by reservists might
‘become .a part of a raid, such as the one on Libya?
‘Although there does hot yet seem to be a clear and present
danger in terms of 'a present pressing need to clarify the
use- of these terms, ‘the evolving expanded use of the
Reserve components under current ‘budget - restraints
dictates ‘that a thorough review and examination of the
legal and fiscal ramifications of the provisions listed above
be conducted. These provisions should be standardized to
reduce confusion about their use and revised to harmonize
them 'with the military realities of the Total Force in the
’»19905 and beyond -

Appendix
Llst of Recommendatlons
1. Establlsh a _]omt service task force to rev1ew and make

recommendations on update of Reserve callup provrsxons
and unplementmg dxrectlves “ ‘ |

2 Estabhsh a low-kcy ﬂexlble mobxhzauon callup
authonty that can be tailored to cover the spectrum of low
intensity to high intensity crisis operations. .

3. Develop and implement more flexible drilling, training,
and active duty procedures to augment gaining commands
durmg regular working hours and in crisis s1tuatlons

4. Develop standardized use of active duty terms desngned
to eliminate artificial distinctions between active duty and
ACDUTRA which “hamper the effectlvcness of the Ready
Reserve

S. Clanfy the authonty to order tests of the 200K and other
callup authorities. ‘ R o :

6. Clarify that the active duty proviSions of IOUS c.
§ 672(b) may be used for both trammg and operauons

7. Cla.rlfy which, if any, of the Reserve callup provisions
may for used-for disaster relief. : ,

¢

8. Integrate mob1llzat1on planmng w1th operatlonal plan-
mng by expanding command post moblllzanon exercises.

Intervxewmg Bargammg Umt Employees | | ,
Major Michael R Mclelzon ‘ - -,%\ ‘

SR ‘ Introductlon

" Imaglnez sitting at your desk preparing for a Merit Sys-
tems Protection Board! (MSPB) hearing that is scheduled
for the following week. You determine that you will need
three ‘employees to testlfy The ‘three employees are all
members of the American Federation of Government
Employees (AFGE) bargalmng unit. You send a memo to
the employees supervisors askmg them to have the

employees in your office at one o’clock on Wednesday. -

You then call the Labor Relations Specialist (LRS) and
inform her of the scheduled interviews. The LRS will sit as
co-counsel, and you want her present during the inter-
views. She informs you that the  Chief, Management
Employee Relations (MER) Branch, also wants to attend.
You agree.

At 12:55 the following Wednesday (five minutes before

the first scheduled interview), the president of AFGE

enters your office. He insists that he has a right to attend

the interviews. You inform him that he has no nght tobe. .

present during the interview of the agency’s witnesses. He

Instructar Admzmstratwe and Civil Law thszon, TJAGSA

tells you that Title VII of the C1v1l Servrce Reform Act of
19782 gives him the right. Is he correct? Does the inter-
view of a bargaining unit employee constitute a fotmal
discussion? The answer to these questions begins with an
examination of the defimtlon of formal discussion.

. The excluslve representatlve of  bargaining - unit
employees must be given notice and an opportunity to
attend a formal discussion. The exclusive representative’s
rights are summarized in 5§ U.S.C. § 71 14(a)(2)(A), which
states:

An exclus1ve representatlve of an approprlate unit in.
an agency shall be glven the opportunity to be repre- ;
sented at—

(A) any formal discussion between one or
more representatives of the agency ‘and one or
"' more employees in the unit or their representa-
“tives concerning any grievance or personnel
policy or practices or other general condition
" of employment.

1The Merit Systems Protection Board was established in January 1979 by Reorganization Plan No. 2 of 1978. The board’s duties and authorities were
specified in the Civil Service Reform Act of 1978 (92 Stat. 1121-31 (1978)). The board has the responsibility for hearing and adjudicating appeals by
federal employees of adverse personnel nctmns, such as removals, suspensions, and demotions. It also resolves cases involving reemployment rights, the
denial of periodic step increases in pay, action against administrative law judges, and charges of merit system v101atlons l:'inal declslons of the board can

generally be appealed to the U.S. Court of Appeals for the Federal Circuit, -

2Civil Service Reform Act of 1978, 5 U.S.C. §§ 7101-7135 (1982).

!
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The -Federal Labor Relations Authority3 - stated in
HHS v. AFGE# that all elements of section 7114(a)(2)(A)
must be present before the exclusive representative’s
rights attach. Therefore, in order for the exclusive repre-
sentative to have a right to be present during an interview
of a bargaining unit employee, there must be:

—a formal discussion between one or more repre-
sentatives of the agency and one or more unit
employees or their representatives concerning any
grievance, personnel policy or practices, or other
general condition of employment.3

If any element is missing, the exclusive representative has
no rights under section 7114(a)(2)(A).¢ This article will
analyze and discuss the four essential elements of a formal
discussion and the interrelationship between formal dis-
cussion, the Weingarten right,” and the Brookhaven
warning .8
o Formality

‘To determine whether a meeting or discussion is ““for-
mal’’ within the meaning of section 7114(a)(2)(A), the
Authority will consider the totality of the facts and circum-
stances surrounding the meeting.® The following is a list of
factors that are critical to the Authority’s determination:
1) whether the individual who holds the discussion is
merely a first-level supervisor or is higher in the manage-
ment hierarchy; 2) whether any other management repre-
sentatives will attend; 3) where the meeting takes place
(i-e., in the supervisor’s office, at the employee’s worksite,
or elsewhere); 4) how long the meeting lasts; 5) how the
meeting is called (i.e., with formal advance written notice
or more spontaneously and informally); 6) whether a for-

.mal agenda is established for the meeting; 7) whether the

employee’s attendance is mandatory; and 8) how the meet-

ing is conducted (i.e., whether the employee’s identity and .

comments are noted or ‘transcribed).l® This list is not
exhaustive.

The Authority will consider the totality of the facts and
circumstances of each situation to determine whether a
meeting is ‘‘formal.’’1? If the meeting is not “‘formal,’’ no
further analysis under 5 U.S.C. § 7114(2)(2¥A) is
required, and the exclusive representative’s rights do not
attach.12 If the meeting is ‘‘formal,”’ the next considera-
tion is what constitutes a ‘“‘discussion between one or more
agency representatives and one or more bargaining unit
employees.”’

Discussion Between Agency Representative
* and Bargaining Unit Employees

- If the installation commander asks fifty bargaining unit
employees to come to his office to inform them of a
change in their working hours, the meeting is considered
“‘formal.’” If the commander only explains the new policy
and does not entertain comments or questions, the meeting
is still a “‘discussion’” for the purposes of section

T114@)(2)(A).

The Authority has held that the word ““discussion’’ is
synonymous with ‘‘meeting.”’13 To hold otherwise, the
Authority stated, would allow agencies to circumvent the
intent of the Civil Service Reform Act by holding a formal
meeting with bargaining unit employees and not engaging
in dialogue.14 Thus, when an agency representative meets
with bargaining unit employees concerning grievances,
personnel policies or practices, or other general conditions
of employment section 7114(a)(2)(A) requires the agency
to give the exclusive representative prior notice of, and an
opportunity to be present at, the meeting. This holds true
even if the meeting is called to make a statement or
announcement rather than to engage in a dialogue.15

3The Federal Labor Relations Authority (the Authomy) was created by Title VII of the Civil Semce Ret‘orm Act to provide leadership in eslabllshmg
policies and guidance relating to matters under Title VIL. 5§ U.S.C. § 7105 (1982) :

4Department of Health and Human Services, Social Security Administration and Social Security Admmxstrahon Field Operations, Reglon I v. American
Federation of Government Employees, AFL-CIO, Local 2369, 29 FLRA No. 89 (1987)

51d. at 1207.

6Bureau of Government Financial Operations, Headquarters v. National Treasury Employees Union and National Treasury Employees Union Chapter
202, 15 FLRA 423, 425 (1984), rev'd on other grounds, NTEU v. FLRA, 774 F.2d. 1181 (D.C. Cir. 1985).

7National Labor Relations Board v. J. Weingarten, Inc., 420 U.S. 251 (1975); see also 5 U.S.C. § 7114(a)(2)(B) (1982). )
8Internal Revenue Service and Brookhaven Service Center v. National Treasury Employees Union, Chapter 99, 9 FLRA No. 132 (1982).
9Department of Labor v. American Federation of Government Employees, 32 FLRA No. 69 (1988).

1074, at 470. o . : "

1,
2Id.

11“Dt:p£u'm:|em of Defense, Nationat Guard Bureau, Texas Adju(am General's Dcpanmcnt 149th TAC Fighter Group (ANG) (TAC) Kelly Air Force Base
v. American Federation of Government Employecs, Texas Air National Guard Council of Local, AFL-CIO 15 FLRA No. 111 (1984).

147d. at 532.
151d. at 533.
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, Grievance. CETORE

The word “‘grievance’’!¢ involves that portion of the
Civil Service Reform Act that describes the negotiated
gnevance procedure requlred in every collective bargaln-
ing agreement.!” The union, the exclusive representatrve‘
of the bargaining unit employees during the processing of
a grievance, has the right to be present at a formal discus-
sion conceming a grievance.!® The union’s exclusivity
includes barring an employee from retaining any other rep-
resentative (except himself) during the grievance proce-
dure.!® Statutory appeal procedures used by bargaining
unit employees do not contain such exclusivity.2°
Employees may, under statutory appeal procedures, retain
the representatlve of therr ch01ce 21

The questron remains, therefore, “Should excluswe rep-
resentatives have the right to be present during a discus-
sion with a bargaining unit employee concerning’ a
complaint filed under a statutory appeal procedure?’’ The
D.C. Circuit answered this question in NTEU v. FLRA.22
The court stated that the term ‘‘grievance®’ is not limited
by section 7121 of the Civil Service Reform Act (i.e. v
grievances covered by the collective bargaining agree-
ment), but is expanded to include grievances as defined in
sectlon 7103(2)(9).23 Section 7103(a)(9) defines “gnev—
ance’’ as:

‘ any eomplamt—

(A) by any employee concerning any matter
“relating to the employment of the employee,

. (B) by any labor organization concerning any
- matter relating to the employment of .any -
‘ employee, or,
(C) by any. employee, labor orgamzatlon, or
agencyeoncermng—, ey S
()] the effect or interpretatlon ora elalm it
of breach of a collectlve bargaining
: agreement or
(ii) any claimed violation, misinterpreta- ‘
tion or misapplication of any law, rule,
‘or regulation affectmg ‘conditions of h
employment.24- . . - =

Relying on section :7103(a)(9) for the definition- of
‘“‘grievance,""’ the court included complaints filed under.a
negotiated grievance procedure and those filed under a
statutory appeal procedure . as elements of section
7114(a)(2)(A).23 Y r
Personnel Policy or Practices or
Other Conditions of Employment

The term ‘‘general,’’ as used in section 71 l4(a)(2)(A),
was intended to limit the union’s right of representation to
those formal discussions that  concern  conditions - of
employment (personnel policy or practices) and that affect
employees in the bargzining unit ‘‘generally.”*26 A discus-
sion with a bargaining unit employee concerning his or her
job. performance would not affect. other bargaining unit
employees generally.  and ,therefore. does not meet the

requirement of section 71 l4(a)(2)(A).27 In addition, the

165 US.C. § 7103(a)(9) defines & grievance as; B o o ‘

' y complaint—(A) by any employee concerning any matter relating to the employment of the employee, (B) by any labor orgamz.atlon )
concerning any matter relatmg to the employment of eny employec; or (C) by any employee, labor organization, or agenicy concerning—(i)
-the effect or interpretation, or a claim of breach of a collective bargaining agreement; or (ii) any claimed vrolation, nusrm.erpretauon or i

misapplication of any law, rule, or regulation affecting conditions of employment. . T

175 U.S.C. § 7121(a) provides ‘“except as provided in paragraph (2) of this section any collective bargalnmg agreement shall provrde for the settlemen_t_of

grievances, including the’ questlon of arbitrability. Except as provrded in subsections (d) and (e) of this secuon, l.he procedures shall be the exclusrve
procedures for resolving grievances which fall within its coverage.”

18 Department ‘of Labor v. American Federation of Government Employees, 32 FLRA No. 69 (1988). '

195 U.S.C. § 7121(b) provides that
any negotiated grievance procedure referred to in subsection (a) of this section shall—... (3) include procedures that— ... (A) assure an " °
exclusive representatrve the right, in its own behalf or on behalf of any employee in the unit represented by the exclusive representative, to
present and process grrevnnces (B) assure such an employee the right to present a gnevance on l.he employee s own behalf and assure the
exclusive representative the right to be present during the grievance proceeding; .... - : BELH

205 US.C. § 7121 provides: .. : S C .

(d) an aggrieved employee affected by a prohrbrled personnel pracuce under section 2302(b)(1) of this utle whrch also falls under the
coverage of the negotiated grievance procedure may raise the matter under a statutory procedure, but not both ..., (e)(1) matters covered
under sections 4303 and 7515 of this title which also fall within the coverage of the negotiated grievance procedure may, in the discretion
of the aggrieved employee, be rarsed either under the appellate procedure of section 7701 of thrs trtle or under the negotrated grievance
procedure, but not both.. . . ) .

215 U.S.C. § 7513(b) (1982); 29 CFR. § 16017(1984) B
22774 F.2d 1181 (DC. Cr. 1985)

23J4. at 1186.

245 U.S.C. § 7103(a)(9) (1982). : e S T P N A

23 But see U.S. Department of Justice, United States Marshals Service v. International Council of U.S. Marshal Services Locals, AFGE, 23 FLRA No, 60
(1986) (where the Authority held that pre-complaint counseling procedures in the EEO process did not constitute **statutory procedures®* under section
7121(d); instead, the filing of & formal written EEO complaint that commenced litigation proceedings constituted such *‘statutory** procedures); U.S.
Department of Justice, Bureau of Prisons, Federal Correctiona! Institution (Ray Brook, New York) v. American Federation of Government Employees,
AFL-CIO, Local 3882, 29 FLRA No. 52 (1987) (where the Authority concluded that a pre-disciplinary oral reply pursuant to5 U.S.C. § 7513(b) did not
concern & **grievance’’ within the meanmg of section 7114(a)(2)(A)). N

26124 Cong. Rec. H9634 (daily ed. Sept 13, 1978) (statement of Mr. Udall), reprinted in Commmee on Post Off'lce nnd Crvrl Serwee, House of
Representatives, 96th Cong., 1st Sess., Legislative History of the Federal Service Labor-Management Relations Statute, Title VIl of the Crwl Szrwce
Reform Act of 1978, Committee Print No 96-7, at 926 (1979) [hereinafter Legislative History]. ‘

27Social Security Administration, San Francisco Region v. American Federation of Government Employees, 9 FLRA No. 48 (1982).
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word “‘generally”’ is associated with conditions of
employmcnt and has no impact on grievances. If a discus-
sion concerns a grievance or a complaint filed under a stat-
utory appeals - procedure, it meets the requirement of
section 7114(a)(2)(A), whether or not it impacts *‘gener-
ally’’ on the bargaining umt employees. Such discussions,
unlike discussions of a personnel policy or practice, may
involve a particularized appllcatlon of a personnel policy
to an employee 28 ‘

Advance Notice and an'Opportunity to be Represented

If the four elements of a formal discussion are met, the
union has a right to advance notice and to be present at the
formal discussion.2? Advance notice must be given so that
the union may choose its own representative to attend.30 It
is not enough for an agency representative to hold a formal
discussion in an area where a union official is located. To
allow an agency to choose the union’s representative by its
choice of locations would -defeat the union’s rights under
section 7114(a)(2)(A). In order to satisfy the requirements
of section 7114(a)(2)(A), management must give the union
advance notice and an opportumty to select its own
representative.31

When a union representative appears at a formal discus-
sion, the question remains, ‘‘Does the representative have
aright to speak?’’ The Authority stated in NRC v. NTEU3?2
that exclusive representatives have the right to comment,
speak, and make statements during a formal discussion.
The rule of reasonableness dictates the limits of the repre-
sentative’s comments.33 The Authority stated that an
orderly procedure must be maintained and that union rep-
resentatives cannot disrupt, .usurp, or take charge of the
discussion.34 The Authority will examine the representa-
tive’s comments, the purpose of the statements, and the
totality of the circumstances surrounding the meeting to
determine what is reasonable35 -The crux of the
Authority’s pronouncements is that the right to be repre-
sented means more than merely the right of the excluswe
representative to attend a formal discussion.

Applying the elements of section 7114(a)(2)(A) as dis-
cussed above (a discussion; which is formal; between one
Or more agency representatlves and one or more bargain-
ing unit employees; concerning a grievance, personnel
polxcy, or practice or other general matters affecting work-
ing conditions), the union president is correct. The inter-
views as arranged constitute formal discussions, and the

28] egislative History, supra note 26, at 1186,

exclusive representative is entitled to advance notice and
to be present.

Fact-Gathering Sessions

The agency representatwe could modify the mterv1ews,
create a fact-gathering session, and foreclose the exclusive
representative’s rights under section 7114(a)(2)(A). The
Authority has ruled that when an agency conducts a fact-
gathering session, the union’s rights under section
7114(a)(2)(A) do not attach.36 To determine whether a
fact- gathermg session was held, the Authority will again
examine the totality of the facts and circumstances sur-
rounding the discussion.37 If the interview is not a formal
discussion, then it is a fact-gathering session, and the
union has no right to attend.

The following modifications would convert the above
interviews from a formal discussion to a fact-gathering
session: 1) limit the meeting to the employees interviewed
and the interviewer (the interviewer can always back brief
the other members of his staff, if necessary); 2) conduct
the meeting in the employees’ shop or in the office of the
employees’ supervisor; 3) eliminate any formal advance
written notice; 4) do not structure the meeting around an
agenda; and 5) do not make the witness’s attendance at the
interview mandatory. These modifications would trans-
form the formal discussion into a fact-gathering session,
and the exclusive representative would have no right under
section 7114(a)(2XA) to be present.38

Brookhaven Warnings

In a fact-gathering session, bargaining unit employees
must be informed that their presence at the interview is not
mandatory. Agency representatives must give each
employee the Brookhaven warning.3® The requirements of
the Brookhaven warning are:

1) the agency representative must inform the
employee of the purpose of the questioning;

2) the questioning by the representative must not
occur in a coercive context (assure the employee that
there will be no reprisal if he or she refuses to par-
ticipate, and obtain the employee s participation vol-
untarily); and

3) the representative’s questioning must not exceed
the scope of the legitimate purpose of the inquiry or
otherwise interfere with the employee’s ‘protected
rights.40

29Customs Service v. National Treasury Employees Union, 29 FLRA No. 54 (1987).

20/d. at 614.
3174

374,
34]d. at 768.
s,

32Nuclear Regulatory Commission v. National Treasury Employees Union, 21 FLRA No. 96 (1986).

36Internal Revenue Service and Brookhaven Servnce Center v. Nanonal Treasury Employees Umon, Chapler 99, 9 FLRA No. 132 (1982).

3id.
381d.
3904,
0fd.
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- "The purpose of the Brookhaven warning is to ensure that
employees are not subject to coercive questioning con-
cemning the exercise of their protected rights under the
Civil Service Reform Act.4! Section 710242 of the act
provides that each employee shall have the right to join or
assist any labor organization or to refrain from any such
activity freely and without fear of penalty or reprisal.
Failure of the agency’ representative 'to provide the
Brookhaveri ‘warning is not a per se violation.43 The
Authority will determine whether the circumstances sur-
rounding the mterv1ew were coercive, instead of simply
deten:mnmg whether the Brookhaven assurance was
given 44 Therefore, agency representatives do not have to
give the Brookhaven warning, but they must ensure that
the circumstances surroundmg the fact-gathermg session
are not coercive.

Wemgarten

Brookhaven warnings and the right to attend formal dis-
cussions are rights belonging to the employee and the
umon, respectively. Management has an obligation to
ensure that each right is protected In the case of formal
dlscussmn, management must give the exclusive repre-
sentative advance notice and an opportumty to attend. In
regard to .the Brookhaven warning, management must
ensure that the circumstances surrounding the interview of
a bargaining unit employee are not coercive. In contrast,
the Weingarten right*s puts the onus on the employee to
invoke his or her rights. .

"“The'| ' Weingarten right ' is found - in section
7114(a)(2)(B)46 of the Civil Semce Reform Act, whtch
states :

An exclusrve representatlve of an appropnate unitin
an agency shall be given the opportunity to be repre-
sentedat—‘ o

n \(B)'anyveXamination of an employee in the unit
- by a representative of the agency in connection
. with an investigation if—

the employee reasonably believes that

the examination may result in disciplin-

--ary action against the employee and the
.- employee requests representation.

* The key portions of section 7114(5)(2)(13) are: 1) the
employee’s belief that dlsc1p11nary action can be’taken;
and 2) the employee’s réquest for union ‘representation.
Without these two factors, the employee’s rights under
section 7114(a)(2)(B) do not attach.47 If the employee rea-
sonably beliéves that disciplinary action can be taken and
requests union representatlon, management must either
suspend the interview or give the employee an opportunity
to be represented by the exclusive representative. Manage-
ment’s only other obligation under section 7114(2)(2)(B)
of the Civil Service Reform Act is to inform the employees
of their. Wemgarten right once a year.48

Conclusmn

*- The rlghts bestowed on union off1c1als and bargalmng
unit employees - with regard .to formal discussions,
the Weingarten safeguards, or the Brookhaven wamings
are separate and independent. Agency representatives
cannot pick and choose the right they want to apply.4® The
fulfillment of the obligations concerning formal discussion
cannot substitute for either the Brookhaven warning or the
Weingarten right.5° Often these rights will overlap. For
instance, an agency representative may hold a formal
discussion where management is obligated to give the
union advance notice and an opportunity to be present and,
at the same time, must ensure that the circumstances
surrounding the discussion are not coercive. In addition, if
the employee, during the discussion, reasonably believes
that disciplinary ‘action can be taken and :requests
union representation, . his. = rights under': section
7114(a)(2)(A) are triggered. Agency representatives must
analyze each situation carefully and determine which nght
apphes o ‘ g S

‘ How agency representatives presently interview bar-
gaining -unit employees need not change drastically.
Agency representatives must be aware of the rights guar-
anteed by section 7114(a)(2)(A)&(B) and Brookhaven. By
analyzing the totality of the facts and circumstances sur-
rounding the interview of bargaining unit ‘employees and
by being aware of the requirements of each right, agency
representatives can easﬂy structure their interviews to
avoid violating the rights of the exclusive representatives
and bargaining unit employees.

41Department of the Air Force F.E. Warren Air Force Base, Cheyenne, Wyoming v. American Federauon of Govemment Employees, Local 2354 31

FLRA No. 35 (1988).
25 U,S.C. § 7102 (1982).

]

43Department of the Air Force F.E. Warren Air Force Base, Cheyenne, Wyoming v. American Federation of Government Employees, Local 2354 3l
P Y b £ ploy:

FLRA No. 35, at 549 (1988).
441d

465 U.S.C. § 7114(a)(2)(B) (1982).

45Internal Revenue Service and Brookhaven Service Center v. National Treasury Employees Union, Chapter 99, 9 FLRA No. 132 (1982).

41See, e.g.,, Department of Labor, Employment Standards Administration v. James Brown, 13 FLRA No. 35 (198 3), Amerlcan Federanon of Govemment

Employees, Local 2544 v. FLRA, 779 F.2d.'719 (D.C. Cir. 1985).

485 U.S.C. § 7114 (a)(3) provides: ‘‘Each agency shall annually inform its employees of their rights under paragraph (2)(B) of this subsection.”

49Department of the Air Force F.E. Warren Air Force Base, Cheyenne, Wyoming v. American Federation of Government Employees, Local 2354 31

FLRA No. 35 (1988).
30/d. at 545-46.
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Order and Consent

The fourth amendment to the United States Consntutlon
is a safeguard against unreasonable searches and seizures.
Generally, searches require the prior authorization (war-
rant) of a judge or magistrate.! In the military context, a
commander also has the power to authorize a search.2 To
protect this fourth amendment guarantee, evidence
obtained as the result of unlawful searches may be
excluded.? There are, however, certain exceptions to the
warrant requirement; among them is consent4 A search
will normally be lawful if valid consent is given. Two
cases from' the Court of Military Appeals have recast
fourth amendment analysis in the area of consent searches.

The commander in United States v. WhiteS was told by

‘an Air Force Office of Special Investigations agent that a

*‘reliable’” source had informed him that Airman White
had been using drugs. The commander confronted Airman
White with the information and truthfully told her that he
did not know the source of the information. She was told
that if she did not consent to a urinalysis test, he would
order it accomplished. The Court of Military Appeals, in
an opinion by Judge Cox,S relied on Bumper v. North Car-
olina’ to hold that when the soldier is given no option, the
result is mere acquiescence, not consent. The court cited
Bumper for the proposition that a search cannot **be justi-
fied as lawful on the basis of consent when that ‘consent’
has been given only after the official conducting the search
has asserted that he possesses a warrant."'8 The court went
on to equate the mere ability on the part of the commander
to order a urinalysis with the actual possession of a valid
search warrant by a police officer and noted that in *‘such
circumstance, it is not the consent that legitimizes the
search, but the warrant.”’ In the White case, however,
because the consent was involuntary and there was no
probable cause to order that a urine sample be prov:ded
the evidence was not admissible.

The Court of Military Appeals recently dealt with a sim-
ilar issue in United States v. Simmons.® Airman Simmons

was arrested by the District of Columbia police while

seated in an automobile in a heavy drug-trafficking area.

!Katz v. United States, 389 U.S. 347 (1967).

Cocaine and drug paraphernalia were found in the vehxcle
He was told by his commander that he either could consent
to a urinalysis or it would be command-directed. The
court, in another opinion by Judge Cox, distinguished
White by stating that in Simmons there was adequate prob-
able cause upon which the commander “‘could have
ordered the urinalysis.”" 19

The search authorization in Simmons was fiction. The
search order could have been given, but was not. This
decision parallels the analysis in White, in which the court
equated the commander’s ability to order a urinalysis with
a police officer’s possession of a valid search warrant. The
implication of Simmons and White is that the warrant
requirement of Bumper and Military Rule of Evidence 315
is met, even though no probable cause authorization has
been issued by the commander. An incomplete and
undefined search authorization exists with the commander.
When probable cause appears, the search authorization
becomes lawful and complete, even without ever having
been articulated.

When challenging the ‘‘voluntariness’® of a consensual
search or seizure in situations similar to White and Sim-
mons, trial defense counsel must demonstrate that the cli-
ent’s will was overborne or that the consent was mere
acquiescence. Trial defense counsel must also be prepared
to demonstrate, if possible, the lack of probable cause
upon which any order could have been based. CPT W.
Renn Gade.

Is the Sentence Appropriate?

Recently, an appellate defense attorney was overheard
to say that an adjudged sentence of a dishonorable dis-
charge and confinement for three years seemed harsh for a
soldier convicted of one distribution of methamphetamine.
Fortunately, the soldier had a pretrial agreement, and the
convening authority could only approve a bad-conduct dis-

‘charge and confinement for fifteen months. Nevertheless,

the question lingers whether even the approved sentence
was appropriate for this soldier and offense.

2Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 315(d)(1) [hereinafter MCM, 1984, and Mil. R. Evid.}.

3Mapp v. Ohio, 367 U.S. 643 (1961).
4Schneckloth v. Bustamonte, 412 U.S. 218 (1973).
327 M.J. 264 (C.M.A. 1988),

6Judge Cox’s expansive view of a commander’s authority is best detailed in United States v. Morris, 28 M.J. 8 (C.M.A. 1989).

7391 U.S. 543 (1968).

8 White, 27 M.J. at 266 (quoting Bumper, 93 S. Ct. at 1791]).
929 M.J. 70 (C.M.A. 1989).

1914, at 71 (emphasis added).
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The appropriateness of a sentence is determined first at
the trial level by the sentencing authority, then by the con-

vening authority or supervisory authority, and finally by -
the courts of military review.1l The Court-of Military.

Appeals has expressly declined to evaluate sentence
appropriateness, except in cases where the lower court’s
reassessment of a sentence results in an obvious miscar-
riage of justice or abuse of discretion.12 The Court of Mili-
tary Appeals and the military courts of review have
recently been active in examining the role of appellate
judges in evaluating sentence appropriateness. Addi-
tionally, the court has reviewed the role of trial defense
counsel and appellate defense counsel in ensurmg an
appropriate sentence is approved.13

The courts of review assess sentence approprlateness
under article 66(c) of the Uniform Code of Military Jus-
tice.14 The' courts of review do not have the authority to
grant clemency.15 Evaluation of sentence appropnateness
is different from grammg clemency. A sentence appropri-
ateness evaluation requires the court to simply *‘do jus-
tice’’ and ensure an accused gets no more punishment than
he or she deserves.’6 Clemency, on the other hand,
involves bestowing mercy and treatmg an accused with
less rigor than he deserves.1? :

' The Court of Military Appeals has stated that sentence

‘appropriateness should be judged by ““individual consid-
eration’’ of the particular accused ‘‘on the basis of the
nature and seriousness of the offense and the character of
the offender.”’18 Despite individual consideration of an
accused’s sentence, the Court of Mllltary Appeals has rec-
ognized a need for ‘‘relative uniformity’’ in sentences for
similar offenses. ‘‘Relative uniformity,’”’ however, does
not require comparison of similar cases followed by an
arithmetically averagcd sentence.19 ’

 The courts of review can and should draw on their

-extensive exposure to numerous records of courts-martial
~ from various convening authorities in evaluating whether

a sentence is appropriate for a particular soldier on the

facts of the particular case.2® The judges generally are not
“required to consider sentences adjudged in other cases.21

In rare instances, the appropriateness of a sentence can be
determined only by comparing the sentences in different
cases. Instances requiring comparison of sentences involve
closely related cases, such as those of accomplices.22 Sen-
tences need not be exactly the same in closely related cases,
but -there must not ‘be inappropriate disparity in the sen-
tences. The courts of review will examine closely the aggra-
vating and mitigating circumstances. The examination will
include the accused’s role and his comparative culp-
ability.23 The Army Court of Military Review has recently
stated that an accused’s plea agreement has no effect on the
court’s determination of the appropriateness of a sentence,24

“Counsel at the trial and appellate levels can influence
determinations of sentence: appropriateness. In United
States v. Baker?5 the Court of Military Appeals examined

whether an appellant was denied the effective assistance of

counsel when his appellate defense counsel did not chal-
lenge the appropnateness of the sentence before the court of
military review. The Court of Military Appeals ultimately
found there was not a denial of effective assistance of appel-
late counsel. Chief Judge Everett, writing for the court, sug-
gested that effective representation at the trial or appellate
level includes an awareness of administrative remedies
available to clients such as administrative discharge, parole,
or discharge review.26 Appellate defense counsel must
focus on the issue of sentence appropriateness, not clem-
ency, and must fashion an argument pertaining to sentence
appropriateness from material included in the record.2”

1See MCM, 1984, Rule for Courts-Martial 1002 [hercinafter RCM.J; RCM. 1107(d); RCM. 1203
12United States v. Olinger, 12 M.J. 458, 461 (CM.A. 1982) (citing United States v. Dukes, 5 MJ.71, 73 (CM A 1978)).
13See, e.g., United States v. Baker, 20 MJ. 126 (C.M.A. 1989); United States v. Tucker, 29 M. 915 (A.C MR. 1989); United States v. Hardin, 29 MJ. 801

(CG.CMR. 1989); United States v. Jones, 28 MJ. 939 (N.M.CMR. 1989).

“Umt‘onn Oode of Military Justice art. 66(c), 10 U.S.C. § 866(c) (1982) [hereinafter UCMJ], whxch stat&s

~ Ina case referred to it, the Court of Military Review may act only with respect to the fmdmgs and sentence as appraved by the convening

* authority. It may affirm only such findings of guilty and the sentence or such part of amount of the sentence, as it finds comect in law and fact and
-determines, on the basis of the entire record, should be appmved In considering the record, it may teigh the evidence, judge the m'edxblhty of -
_witnesses, and determine controverted questions of fact, recognizing that the trial court saw and heard the witnesses. -

15The authority to grant clemency is placed with other officials, See UCMJ art. 60(c)(1), UCMS art. 71; UCM]J ant. 74.

16United States v. Healy, 26 M.J. 394 396 (CMA. 1988).
17/d. at 395.

18United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982) (quoting United States v. Mamaluy, 27 C.M.R. 176, 180-81 (1959))

1°QOlinger, 12 M.J. at 461.

[ . o

205ee United States v. Ballard, 20 MJ. 282 (CM.A. 1985) (Everett, CJ., concurring). -

21Ballard, 20 M.). at 286.
22Snelling, 14 MJ. at 267.

2See Tucker, 29 MJ. at 915. |
2.

2528 MJJ. 121 (C.M.A. 1989).
26Baker, 28 M.J. at 122.
27Healy, 26 M.]. at 394.
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Trial defense counsel should develop the record during
presentencing to assist the appellate court in its review of
sentence appropriateness. Counsel should focus on humaniz-
ing the client for the record and supporting the appropriate-
ness -of the recommended sentence. The client’s -unsworn
statement can function as the equivalent of a presentence
report28 and can serve as the basis to argue for a particular
sentence. ‘

Trial defense counsel are also in the best position to influ-
ence the convening authority with respect to clemency viaa
post-trial brief?° or by objection to the sentence recommenda-
tion of the staff judge advocate.30 In addition, trial defense
counsel should be aware that their post-trial clemency sub-
missions, as part of the record, may bear on the issue of
potential for rehabilitation and, therefore, be given considera-
tion on the issue of sentence appropriateness.3! Trial defense
counsel who suggest *‘excessive sentence’’ on the appellate
representation form as a ground for relief should make an
effort to supplement the record with evidence to support the
claim and upon which appellate defense counsel can fashion
an argument concerning sentence appropnateness Captain
Allen F. Bareford.

Flag Desecration in the Army

. Recently, the Defense Appellate Division had the oppor-
tunity to consider whether a soldier could be convicted under
article 13432 for desecrating an American flag.33 The accused
in this case spit on a flag in a civilian police station. The flag
was draped over a latrine wall and was drying at the time.

The accused was intoxicated, and his actions were meant to
express his displeasure with the way he had been treated and
with the way his life had been for the past year.

The Supreme Court considered the basic issue in Texas V.
Johnson.34 The Supreme Court ruled that a conviction under
the Texas statute3S violated Johnson’s first amendment rights.
Johnson was convicted of burning an American flag at the
1984 Republican National Convention to protest the policies
of the Reagan administration and some Dallas-based corpora-

tions.36 Several of the underlying issues before the Supreme
Court in Johnsor are mow before the Court of Military
Appeals as a result of the Army court’s disposition of the case
after remand 37 The issues are: 1) whether the conduct was
protected at all by the first amendment; 2) whether the gov-
emnmental regulation is related to the :suppression of free
expression; and 3) whether the government had a sufficient
interest in suppressing free expression. A unique question
before the Court of Military Appeals is whether a rule dif-
ferent from that applicable to the civilian commumty should
apply to the military.

It has long been recognized by the Supreme Court that,
although only “‘speech’’ is literally protected by the first
amendment, conduct may also be protected if it is “‘suffi-
ciently imbued with elements of communication to fall within
the scope of the First and Fourteenth Amendments.”’38 In
determining whether conduct will bring the first amendment
into play and thus be considered *‘expressive conduct,” the
issue is whether *“[a]n intent to convey a particularized mes-
sage was present, and [whether] the likelihood was great that
the message would be understood by those who viewed it.”’39
In several cases the Supreme Court has recognized the com-
municative nature of conduct specifically related to “the
flag,%0 and the Court did so again in Johnson.

In Hadlick the Court of Military Appeals will have the
opportunity to comment upon whether the accused’s act of
spitting on the flag was expressive conduct. If the court
answers that question in the affirmative, the next question
will be whether a charge under UCM]J article 134 for dese-
crating the flag is a suppression of free expression.41 Just as
in Johnson, a ruling could be fact-specific and not one reach-
ing the issue of whether the prohibition in general is over-
broad.42 If the Court of Military Appeals agrees that the
specification in issue suppressed free expression, the third
question to be answered is whether the government had a
sufficient interest involved to allow the suppression. Under
such circumstances, the test to be applied will require the
government to show that the “‘regulation is necessary to serve
a compelling state interest.’”43

28Marvin and Jokinen, The Pre-sentence Report: Preparing for the Second Half of The Case, The Army Lawyer, Feb. 1989, at §3.

2UCMY art. 38(c).

305ee United States v. Goode, 1’ M.J. 3 (C. MA 1975)
N Healy 26 MJ. at 396; see R.C.M. 1105.

32UCMJ art. 134

33The Court of Military Appeals identified this issuc and remanded the case for consideration by the Army Court of Military Review in United Stales v. Hadlick,

29 M.J. 280 (C.M.A. 1989) (summary dxsposmon)
34109 S. Cv. 2533 (1989).

35Tex. Penal Code Ann. § 42.09 (1989).

36109 S. Cu. at 2535.

37In its memorandum opinion on remand in Hadlick, the Army Court of Military Review found that the accused’s conduct was not pmtected by the ﬁxsl
amendment, but set aside the charge on other grounds. United States v. Hadlick, ACMR 8900080 (A.C.M.R.. 30 Nov. 1989) (unpub.). The case is now again before
the Court of Military Appeals pursuant 1o the original order. See Hadlick, 29 M.J. at 280,

38Spence v. Washington, 418 U.S. 405, 409 (1984).
3974, at 410-11.

408ee, e.g., Spence, 418 U.S. 405 (1974) (ataching a peace sign to the flag); West Virgnma Board of Education v. Barnette, 319 U.S. 624 (1943) (saluting the flag);

Stromberg v. California, 283 U.S. 359 (1931) (displaying a red flag).

“1In Hadlick the government did not charge under clause 3 of article 134. Rather, the charge was under clauses 1 and 2 for conduct to the prejudice of good order
and discipline in the armed forces and of a nature to bring discredit upon the armed forces. Thus, it was the specific conduct that the government was attempling to

Suppress.
42Johnson, 109 S. Ct at 2538 n.3.

43Perry Educational Assn. v. Perry Local Educators Assn., 460 U.S. 37, 45 (1983).
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The principal government interest involved in all article
134 offenses is the maintenance of good order-and disci-
pline in the armed forces, along with the preservation of
the reputation of the armed forces. Under the facts of
Hadlick, where the accused was in a civilian facility, it is
questionable whether the government interest in maintain-
ing good order and discipline in the armed forces was at
stake. Thus, the key is whether the government interest in
preserving ‘the reputation of the service is compelling
enough to prevent the accused, while in a civilian facility,
from exercising his rights guaranteed by the first amend-
ment. As charged in the specification in Hadlick, the gov-
ernment is attempting to control how servicemembers treat
the U.S. flag to prevent them from drscredrtmg the armed

forces. The only logical conclusion is that the government .

is concerned that society will find certain treatment of the
flag by soldiers particularly offensive and that society will
therefore lose respect for the armed forces. Nevertheless,

the Supreme Court stated in Johnson that “‘a bedrock prin-
ciple underlying the first amendment ... is that the Gov-
ernment may not prohibit the expressron of an idea simply
because society finds the idea itself offensive or disagree-
able.’’44 The Court went on to say that there is no excep-
tion to this principle, even where our flag is involved.45
The same rule that applies to spoken or written words also
applies to expressive, nonverbal conduct ‘‘where the [gov-
ernment] regulation of that conduct is related to expres-
sion.’’46 .

_Finally, the remaining question is whether a rule dif-
ferent from that applicable to the civilian community
should apply to the military. It is well settled that members
of the military enjoy the protections granted by the first
amendment, even though in certain circumstances there
may be a different application of the protection.4? The
Supreme Court has ruled that the reason for the different
application of the first amendment protections is ““[t]he
fundamental necessity for obedience, and the consequent
necessity for imposition of discipline ... within the mili-
tary.”*48 Given the facts in Hadlick, however, that reason-
ing does not seem to apply It is difficult to imagine how
spitting on the flag in a civilian latrine facility would
undermine discipline in the Army. Furthermore, the gov-
ernment has the burden to show why a rule different from
that applicable to the civilian community should apply to
the military.4°

44Johnson, 109 S. Ct. at 2544,
as14, (citing Street v. New York, 394 U S. 576 (1969))
46Johnson, 109 S. Ct. at 254S.

. The Army Court of Military Review recently decided
this case and, for different reasons, dismissed the charge.
The Army court did not adopt the appellant’s contention
that his conduct was protected by the first amendment as
an exercise of free speech. Rather, the Army court found
that the record of trial - lacked any information - that
appellant’s actions were prejudicial to good order and dis-
cipline in the armed forces or were of a nature to bring
discredit upon the armed forces.5 The case is now before
the Court of Military Appeals "The views of the Court of
Military Appeals concerning the many mteresting issuesin
this case may be made known in the commg months CPT
Gregory A. Gross

Presence of BZE Not Enough to, Establish Subject
Matter Jurisdiction 0ver Reservrst N

Consrder this situation—a reservist in the United. States
Army receives orders to report for active duty training. He
reports for duty:and less than 36 hours later is required to
submit a urine sample. His sample tests’ positive for ben-
zoylecognine (BZE).5! If the Army:wanted to prosecute
the reservist for wrongful use of cocaine based solely upon
the positive urinalysis, would court-martial jurisdiction
exist? Recently, the “-Army Court- of Military Review
addressed this issue.52, The court held that the Army had
personal jurisdiction over the reservist at the time of trial
because of his status on’ active duty, but lacked subject
matter Jurrsdlctron because no proof existed that the
reservist used cocaine while actually on active duty. As a
result, the court set aside the conviction.

v

In its opinion, the court explamed that' Solorio53 does
not stand for the proposition that subject matter jurisdic-
tion is coterminous with personal junsdrctron 54 Thus, the
government has the burden of proving beyond a reason-
able doubt that the Army has both personal jurisdiction
and subject matter jurisdiction. The Army has Jurisdiction
only over offenses committed by persons who are subject
to the Uniform Code of Military Justice at the time the
offense is committed.55 This is very important to note
because a court-martial may have subject matter jurisdic-

~ tion over an offense committed by a soldier, yet lack per-

sonal jurisdiction because the soldier who committed the
crime has subsequently been discharged or released from
the service.56 Likewise, personal jurisdiction may, exist

47See Parker v. Levy, 417 U.S. 733 (1974); United States v. Priest, 45 C.M.R. 335 (1972); United States v. Ezéll, 6 M.J. 307 (C.M. A 1979)

48Parker, 417 U.S. at 758.
45See Courtney v. Williams, 1 M.J .\267 (C.M.A. 1976).
S0Hadlick, slip op. at 4. "

SIBZE is a metabolite of cocaine. Once cocaine is ingested, the chemical structure of cocaine is broken down into simipler, water-soluble chemical

compounds that the human body can more readily excrete.
52United States v. Chodara, ACMR 8801244 (A.C.M.R. 3 Jan. 1990).

3
'

$3Solorio v. United States, 483 U.S. 435 (1987), overruled the prior limitations that restricted subject matter junsdrclron of courts-mamal to those crimes

which have a ‘‘service connection’ in favor of determining subject matter junsdlctron based upon "the rmhtary status of the accused.”’

S4Chodara, slip op. at 2.

S3See Solorio, 483 U.S. at 451; United States v. Jordan, 29 M.). 177, 184-85 (C.M.A. 1989).

56See United States v. Howard, 20 M.J. 353, 354 (C.M.A. 1985).
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over an accused because of his service status, but subject

matter jurisdiction may not exist if the offense was not

committed at a time the accused was in the status of being
a member of the armed forces.57 This distinction between
personal and subject matter jurisdiction is extremely
important when the accused is a reservist. To ensure that
proper court-martial jurisdiction exists, defense counsel
must determine if the reservist was subject to the Uniform
Code of Military Justice at the time the alleged offense
was committed.

Contrary to the government s theory in Chodara,’8 the
Army court ruled that wrongful use of cocaine is not a
continuing offense and that the government must prove the
time of use in order to establish subject matter jurisdic-
tion.5® The court further opined that the mere presence of
BZE in appellant’s urine did not per se establish a viola-
tion of UCMJ article 112a.60

The Army court’s opinion differs from the 'pre-Solorio'

opinions of the Navy-Marine Corps Court of Military
Review in United States v. Chevrie,51 United States v.
Martin,52 and United States v. Pearson.53 The Navy-
Marine court held that the presence of a level of meta-

bohtes sufficient to render a positive urinalysis constituted

psychologng:al or physiological effect’” within the
meanjng of Murray.5* Thus, service connection necessary
for subject matter jurisdiction was established by the mere

57See United States v. Jordan, 29 M.J. at 184-8S.

presence of these chemical compounds. In Chodara,

however, the Army court has rejected an assertion of juris-

diction based solely upon the presence of a non-controlled
substance, i.e., the metabolite. Some distinctions underly-

_ ing this differing position are that Chodara is a post-Sol-

orio case and that the metabolite, as opposed to the actual
controlled drug, was involved. Also, the Army court may
interpret Murray as requiring proof of the effects of con-
trolled substances as opposed to their mere presence.

Without such proof, jurisdiction is lacking over a reservist
who used drugs prior to reporting for active duty. Under
Chodara, subject matter jurisdiction cannot be based
solely upon the military status of the reservist at the time
he submitted the positive urine sample. ‘

This case is important for defense counsel because ‘it
appears that the Army court is returning to what is essen-
tially a pre-Solorio service connection requirement for
subject matter jurisdiction over reservists. This decision
could impact on cases as it appears the Army court will
require, at a minimum, evidence of actual physiological or
psychological effects of the drug when the reservist com-
mences active duty in order to court-martial him for a vio-
lation of UCMI art. 112a. A mere positive test alone will
not satisfy the government’s burden of proof, at least
where the test reveals only a drug metabolite. CPT Pamela
J. Dominisse.

58The government’s theory of subject matter jurisdiction was premised solely upon the Eact that the accused’s body had the metabolite BZE in his system
during a period of active duty service. Chodara, slip op. at 3. The government argued it was a continuing offense for as long as the metabolite was present

in the accused’s body.

39The Army court held that the presence of BZE alone does not establish an offense and the time of lngesnon is important as it would determine whcther

or not the court-martial had jurlsdlcnon over the offense.’

SOUCM]J art. 112a.

61United States v. Chevric, NMCMR 853859 (N.M.CM.R. 21 Mar. 1986) (unpub.).

62United States v. Martin, NMCMR 850374 (N.M.C.M.R. 4 Oct. 1985) (unpub.).

63United States v. Pearson, Misc. Dkt. No. 84-10 (N.M.C.M.R. 17 Jan. 1985) (unpub.).

“Muhay v. Haldeman, 16 M.J. 74 (C.M.A. 1983), stands for the proposition that use of psychoactive drugs by a servicemember off base while on
extended leave is setvice connected if the servicemember enters a military installation while subject to any physiological effects of the drug. The court
cited United States v. Trottier, 9 M.J. 337, 349 (C.M.A. 1980), for the proposition that ‘‘in many instances drugs will enter a military installation in their
most lethal form—namely, when they are coursing through the body of the user.””
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“Trial Defense Service Notes

Pretrlal Agreement Negotlatlons. A Defense Perspectlve |

Captain R. Peter Masterton

Introductlon

Defense counsel often ﬁnd themselves in deficult posn-
tlons when they negotiate pretnal agreements The cases
agamst their clients are usually very strong.! Conse-
quently, defense counsel will usually be eager to get some
sort of sentence limitation to control the length of time
their clients will spend in jail. The chents may have unre-
alistic expectations about their defense counsel’s ability to
obtain pretrial agreements that provide for little or no con-
finement. On the other hand, trial counsel will invariably
want sentence limitations to include long terms of confine-
ment. These conflicting interests and the appellate courts’
concerns about overreaching by the.government? often
lead to a great deal of confusion. ‘ :

A typical pretnal agreement negotlatlon mlght sound
hke this: ,

“Trial Counsel (TC) (walkmg into the defense coun-
“sel’s office): 1 was wondering if you were going to
submit a pretrial agreement in the Jones case.

Defense Counsel (DC): Well, I haven’t talked to my
client yet, but what kind of terms would you be
willing to offer if he did plead guilty?

TC: I think we could get the General to buy off on
two years of confinement—that is if your client were
willing to waive the article 32 investigation and trial
by members.

DC: How much could I get without the waivers?

TC: Two-and-a-half years—just like usual. Say,

when do you think you could go to trial on this case?
© 'We might be able to get the General toigo a little

lower if you were able to go to trial next week.

Semor Defense Counsel Garlstedt Field Oﬁice

1

, . r PR
DC: Well, I'll have to talk to my client first. Could I
‘get eighteen months if I waived everythmg and went
“to trial next Monday? : - S ’

, TC: 1 think so. But you’ll have to get the deal to me -
'this afternoon; the staff judge advocate has an
appomtment w1th the General tomorrow mommg

Does thlS sound fam111ar” Although thxs may not be the
best way to conduct pretrial agreement negotiations, dis-
cussions like these are often’ the way that pretrial agree-
ments are reached. This article will examine proper 'and
improper methods of negotiating pretrial agreements. .-

. Pretrial Agreement Terms -

Plea bargaining is a relatively recent development in
military law.3 When plea bargaining was first established
in the military, military courts frequently concerned them-
selves with the terms of such plea bargains. Although the
courts generally allowed the accused and the’ convenmg
authority to bargain about charges and sentence, they were
more reluctant to allow bargaining concerning other
terms.4 The courts were quick to strike down pretrial
agreements containing defense promises that waived
rights so fundamental that the trial was turned into an
‘‘empty ritual.”’5 With the promulgation of the 1984 Man-
ual for Courts-Martial,5 the President set forth the limits of
pretrial agreements.”

Under the 1984 Manual, there are many terms that the
accused may offer to encourage the convening authority to
enter into a pretrial agreement. Typically, a pretrial agree-
ment will include an offer to plead guilty to one or;more
charges and specifications.8 It usually includes an agree-

~ment to-enter into a stipulation of fact concerning the
* charges and specifications to which the accused will plead

LThis fact is demonstrated by the high percentage of convictions obtained in courts-martial Armywide. For example, between October,and December
1987, 94.4% of all general and special courts-martial resulted in convictions. Clerk of Court Note, The Army Lawyer, May 1988, at 47. oo

2See, e.g., United States v. Jones, 23 M.J. 305 (C.M.A. 1987); United States v. Zelenski, 24 M.J. 1 (C.M.A. 1987).

3Plea bargaining was initiated in the Army in 1953 when Major General Franklin P. Shar, Acting The Judge Advocate General of the Army, sent & letter
to staff judge advocates of major Army commands advising them to encourage pretrial agreements. JAGC 195371278, 23 April 1953. The Navy and Air
Force began engaging in plea bargaining later. The military practice of adopting plea bargaining was based upon the earlier development of plea
bargaining in civilian jurisdictions. See Smith, Waiver of Motions in Pretrial Agreements, The Army Lawyer, Nov. 1986, at 11.

4United States v, Cummings, 38 CM.R. 174 (C.M.A. 1968). L “r
S5United States v. Allen, 25 CM.R. 8, 11 (CM.A. 1957).
6Manual for Courts-Martial, United States, 1984 [hereinafter MCM, 1984]. - -~ = *" ° : I

7MCM, 1984, Rule for Courts-Martial 705 [hereinafier R.C.M. 705] allows the accused and the convening authority to enter into pretrial agreements and
states which terms and conditions may bé included in a pretrial agreement. This provision s new. Neither the Uniform Code of Military Justice nor the
Manual for Courts-Martial, Umled States 1969 addressed pretnal agreements, See MCM 1984 R C. M 705 analysns app 21 at A21-35 [heremat‘ter
R.C.M. 705 analysis].

SR.C.M. 705(b)(1).
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guilty .® Additionally, the accused may agree to waive cer-
tain procedural requirements, such as an article 32 inves-
tigation, trial by members, or;the personal appearance of
witnesses during . the sentencing ' proceedings.1® . The
accused may also agree to waive motions pertaining to
substantive legal issues.3! The accused can agree to testify
in the trial of another or to provide restitution.12 In certain
situations, the accused may agree not to engage in further
mlsconduct for a specified period of time.13

In return for the accused’s’ prormses the convenmg
authority may agree to refer the charges to a certain level
of court-martial,}4 to refer a capital offense as non-
capital,15 to withdraw one or more charges or specifica-
tions, 16 or to direct the trial counsel to present no evidence
on one or more charges or specifications.1” The convening
authority may also agree to take specified action on the
sentence, such as approving no sentence in ‘excess of a
specified maximum.18 :

The 1984 Manual specifically prohibits the enforcement
of pretrial agreement terms that deprive the accused of cer-
tain fundamental rights. The rights listed are the right to
counsel, the right to due process, the right to challenge
jurisdiction, the right to a speedy trial, the right to com-
plete sentencing proceedings, and the nght to appeal.1?
This provision in the 1984 Manual codifies earlier deci-
sions of military courts that prohibited pretnal agreements
containing promises to waive fundamental rights.20

A concern addressed recently by military courts is the
fear that the government may force the accused to place
certain terms in his pretrial agreement.2! The 1984 Manual

_ SR.C.M. 705(c)(2XA).

10R C.M. 705(c)(2)(E).

11United States v. Jones; 23 M.J. 305 (C.M.A. 1987).
12R.C.M. 705(c)(2)(B); R.C.M. 705(c)(2)(C)
1BR.C.M. 705(c)(2XD)-

14R.C.M. 705(b)(2)(A).

15R.C.M. 705(b)(2)(B).

16R,C.M. 705(b)(2)(C).

7R C.M. 705(b)(2)(D).

18R.C.M. 705(b)(2)(E).

15R.C.M. 705(c)(1XB).

205¢e R.C.M. 705(c)(1XB) analysis at A21-35.

e

states that a pretrial agreement term shall not be enforced
if the accused did not “‘freely and voluntarily agree to
it."’22 In two recent cases, United States v. Jones?3 and
United States v. Zelenski,24 the Court of Military Appeals
warned that it will strike down pretrial agreements con-
taining terms whose inclusion has been required by local
command policy or strongly urged by  government
Iepresentatives.

‘ Stipulations of Fact _/
The Army Court of Military Review has a longstanding

‘history of sanctioning pretrial agreements that require

accused soldiers to stipulate to the factual bases of the
offenses to which they plead guilty.25 Furthermore, most
pretrial agreements include terms requiring accuseds to
enter into stipulations of fact.26 The 1984 Manual specifi-
cally states that promises to enter into stipulations of fact
concerning offenses to which accused soldiers will plead
puilty are permissible pretrial agreement terms.2’ Nev-
ertheless, the 1984 Manual does not specifically state what
information may be required in the stipulations of fact.28
Recently, military courts have shown concern over the
contents of stipulations of fact and the accused’s right to
object to the contents at trial.2® . :

Stipulations of fact required by pretrial agreements may
properly include aggravating circumstances directly relat-
ing to or resulting from the offenses to which the accused
will plead guilty, because such circumstances are gener-
ally admissible during sentencing.3? The definition of the
terms ‘‘directly related to or resulting from’’ an offense,
however, is frequently open to dispute.31

2 United States v. Jones, 23 M.J. 305 (C.M.A. 1987); United States v. Zelenski, 24 M.J. 1 (CM.A. 1987).

22R.C.M. 705(c)(1)(A).
223 MJ. 305 (C.M.A. 1987).
2424 MJ. 1 (CM.A. 1987).

25See Cramer, Attacking Stipulations of Fact Reqmred by PremalAgreemems, The Army Lawyer. Feb 1987, at 43, 45,

26See Cramer, supra note 25.
27IR.C.M. 705(c)(2X(A).

26R.C.M. 705(c)(2)(A) merely states that the accused may offer to enter into a stipulation of fact *‘concerning offenses to which a plea of guilty or as to

which a confessional stipulatior will be entered.”’
29See, e.g., United States v. Glazier, 26 M.J. 268 (C.M.A. 1988).

30R.C.M. 705(c)(2)(A); R.C.M. 1001(b)(4); United States v. Sharper, 17 M.J. 803 (A.C.MR. 1984).
31See generally Gonzalez, A Defense Perspective of Uncharged Muconduct Under R.C.M. 1001(b)(4): What is Directly Related to an Offense, The Army

Lawyer, Sept. 1988, at 37.
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' The courts have often interpreted these terms liberally,
so that much more than the bare elements of the offenses
may be admissible during sentencing.32 For examiple, in
United States v. Silva®3 the Court of Military Appeals held
that the accused’s statements that were made at the time of
the offense with which he was charged in which he had
admitted his ‘involvement in prior similar 'misconduct,
were ‘‘directly related’’ to the offense and, therefore,
admissible in sentencing. In United States v. Wit34 the
Army Court of Military Review held that evidence of sub-
sequent misconduct of individuals to whom the accused
had distributed drugs was admissible during sentencing at
the accused’s trial for distribution of drugs. In Wi the
Army Court of Military Review stated that it would liber-
ally construe the presentencing rules in determining what
type of evidence was directly related to an offense.35 In
United States v Needham?36 the Court of Military Appeals
held that general information on the effects of drugs the
accused was charged with distributing, posscssmg, and
using was admissible during sentencing.

-Uncharged misconduct that is completely unrelated to
the :charged offenses is generally not admissible -during
sentencing.3?7 The government will often attempt to
include uncharged misconduct in the stipulation of fact so
that it can be used during sentencmg as evidence in
aggravatron,38 for possible impeachment,39 or to show that
the accused has little rehabilitative potentlal 40 Once such
information has been included in the stlpulatlon of fact, the
courts have often held that it.is admissible for sentencing
purposes because . the accused has consented to its
admissibility.41 One defense tactic is to agree to inclusion
of such uncharged misconduct in the stipulation of fact and
then to object to its inclusion at trial, claiming it is not
relevant during sentencing.42

The Air Force approved of this defense tactic in' United
States v. Keith.43 In Keith the Air Force Court of Military
Review suggested that defense counsel faced with ‘the
dilemma of uncharged misconduct in'a stipulation of fact
should' enter into - the -stipulation and: object to thc
unchargcd mrsconduct at trial 44 : i

“In Umted States v. Taylor4s thc Army Court of Mllltary
Review did not condone such tactics by defense counsel.
In Taylor the Army Court of Military Review cautioned
defense counsel not to include uncharged mlsconduct or
other “unacceptablc information in a strpulanon of fact
and then object to the mclusron of such information at
trial. The Army court stated that trial and defense counsel
should fashron an acceptable stipulation of fact before
trial, rather than forcing the military judge to become an
arbiter in .pretrial agreement negotiations. The approach
used in Taylor was reafﬁrmed in: United States-v.
Mullens 46 ‘

In Umled States . GIaz:er“'l the Court of Mrlltary
Appeals attempted to resolve the question' of whether
uncharged misconduct may be included in a stipulation of
fact. In Glazier the Court of Military Appeals rejected the
suggestion in the Taylor opinion that the: mlhtary ]udge
cannot act on objections to matters in the strpulatlon The
Court of Mllltary Appeals held that otherwise madmrssrble
uncharged misconduct is admissible if the stlpulatlon of
fact includes not only the misconduct, but also a statement
that the parties agree to its admissibility.48.

Defense counsel are frequentiy warned that they should
include only what is absolutely necessary in a stipulation
of fact.4? In fact, however, the stipulation of fact is usually
drafted by the trial counsel. Trial counsel may be

328ee, e.g., United States v. Silva, 21 M.J. 336 (C.M.A. 1988); United States v. Witt, 21 M.J. 637 (A.CM.R. 1985).

3321 MJ. 336 (C.M.A. 1986).
3421 M.J. 637 (A.CM.R. 1985).
3514, at 640.

3623 M.J. 383 (C.M.A. 1987).

37R.C.M. 1001(b); MCM, 1984, Mil. R. Evid. 404(b) [hereinafter Mil. R. Evid. 404(b)].

36R.C.M. 1001(b)(4).

39R.C.M. 1001(d).

40R.C.M. 1001(b)(5).

41United States v. Neil, 25 M.J. 798 (A.C.M.R. 1988).

42This was the strategy used by the defense counsel in Umted States v. Glazier, 26 M.I 268 (C M. A. 1988).

4317 MJ. 1078 (AF.CMR. 1934), pet. demed 23 M.J. 238 (C MA. 1986)

44]d. at 1080.

4521 M.J. 1016 (A.C.M.R. 1986). ST ERE
4624 M.J. 745 (A.C.M.R. 1986).

4726 M.J. 268 (C.M.A. 1988).

48]d.

49‘Estcy, Su"pulations of Fact: Say No More Than &eccssary, Thc Army Lawycr, Apr. 5[988, at 31. ‘ | ‘ '
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unwilling to delete uncharged misconduct from.stipula-
tions because they believe the misconduct will ensure that
appropriately severe sentences will be adjudged. Defense
counsel are frequently more concermed with the sentence
limitation than with the contents of the stipulation of fact,
because the charged misconduct is often aggravated
enough by itself to result in a substantial sentence.

In many cases, the stipulation of fact is not drafted until
after the pretrial agreement has been submitted and
approved by the convening authority. The defense counsel
is then faced with the choices of accepting the stipulation
of fact as the trial counsel has drafted it, including the
uncharged misconduct, or having the convening authority
w1thdraw from the agreement.

The aggravatmg effect of the mclusnon of uncharged
misconduct in a stipulation of fact may become even
greater when the accused begins discussing the stipulation
with the military judge during the providence inquiry. Mil-
itary judges are required to discuss the terms of a pretrial
agreement, including the supulatnon of fact, with the
accused during the prov1dence inquiry.50 Vague references
to uncharged misconduct in the stipulation of fact, which
by themselves may be innocuous, may lead to much more
aggravated statements by the accused when the military
judge starts questioning the accused about the stipulation.
This may adversely affect the accused, as the statements
the accused makes during the providence inquiry are gen-
erally admissible during sentencing.5! The defense coun-
sel-should quickly object if the military judge begins to
question the accused about uncharged misconduct during
the provxdence inquiry.52

Defense counsel must. attempt to keep uncharged mis-
conduct out of the stipulation of fact. If the defense coun-
sel is unable to get the trial counsel to delete the uncharged
misconduct, the defense counsel must object to the inclu-
sion of the uncharged misconduct in the stipulation at trial.

S0R.C.M. 910(f)(4).

S1United States v. Holt, 27 M.J. 57 (C.M.A. 1988).
5214,

53R.C.M. 1001(b); Mil. R. Evid. 401.

s4Mil. R. Evid. 403,

$5United States v. Schaffer, 12 M.J. 425 (CM.A. 1982).
$6United States v. Mills, 12 M.J. 1 (CM.A. 1981).
$7United States v. Schmeltz, 1 M.J. 8, 50 CMR. 83 (CM.A. 1975).
s85ee R.C.M. 705(c)(2)(E) analysis at A21-36.
$9R.C.M. 705(c)2XE).

024 MJ. 1 (C.M.A. 1987).

si1d. at 2. :

-

Such misconduct can be objected to on the basis of rele-
vances? or on the basis that its relevance is outwelghed by
its prejudicial effect.54 : .

Waiver of Procedural Rights

" Military courts have long condoned the inclusion of
waivers of procedural rights in pretrial agreements. The
Court of Military Appeals has upheld pretrial agreements
that included promises to waive article 32 investigations,>5
personal appearance of character witnesses,56.and trial by
members.57 The 1984 Manual codified the decisions that
permitted pretrial agreements containing waivers of pro-
cedural rights.58 The 1984 Manual specifically allows pre-
trial agreements to include waivers of the right to an article
32 investigation, the nght to trial by members, and the
right to obtain personal appearance of witnesses at sen-
tencing proceedings.5?

In 1987 the Court of Military Appeals exprcssed con-
cern that the mclusnon in a pretrial agreement of a waiver
of trial by members may be forced upon the accused by the
government. In United States v. Zelenski® the Court of
Military Appeals upheld a pretrial agreement containing
such a waiver, notwithstanding the fact that Judge Sul-
livan, joined by Chief Judge Everett, stated that the court
‘“did not condone the inclusion of such a provision in mili-
tary plea agreements.’’61 Judge Sullivan stated that the
court would not invalidate a pretrial agreement solely
because it included such'a waiver, as long as the waiver
was a ‘‘freely conceived defense product.”’62 Neverthe-
less, he wammed that ‘‘service or local command policy
which might undermine this legislative intent through the
medium -of standardized plea agreements will be closely
scrutinized.’’63 Judge Cox, on the other hand, concurred
only in the result in Zelenski. Judge Cox believed that the
inclusion of such terms in pretrial agreements were proper,
even if they were requnred by service or local command

pohcy 64

62]d. This language originally came from United States v. Schaffer, 12 M.J. 425, 427 (C.MLA. 1982).

324 MJ. at 2.

$4Judge Cox referred 10 his separate opinion in United States v. Jones, 23 M.J. 305, 308 (C.M.A. 1987). That case involved a pretrial agreement which
included a waiver of pretrial motions contesting the validity of a search and seizure and pretrial identifications. In that case Judge Sullivan and Chief
Judge Everett upheld the pretrial agreement but voiced similar wamings to those contained in United States v. Zelenski, 24 M.J. 1 (C.M.A. 1987). In his
separate opinion inJones, Judge Cox stated that he saw **no problem with the [glovernment’s sponsonng, originating, dictating, demandmg, etc., specnﬁc
terms of pretrial agreements.’”” 23 MJ. at 308. .
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- As a practical matter, it may be very difficult to deter-
mine whether a promise to waive trial by members was
required by service or local command policy.65 The Army
Court of Military Review has stated that the unexplained
inclusion of a waiver of trial by members in a majority of
pretrial agreements in a given jurisdiction over a signifi-
cant time period may give rise to an inference that local
command policy requires such ‘a provision.56 Even so,
there may be other reasons for the frequent use of such
waivers. In some jurisdictions where panels often adjudge
harsher sentences than military judges, it may be in the
accused’s best interest to elect trial by military judge alone
when the accused pleads guilty. Consequently, defense
counsel may routinely include waivers of trial by members
in pretnal agreements simply because they feel they are
not glvmg up anythmg by domg 50.

Waxvers of tnal by members can be 1mportant to the
government. It often takes a good deal of time and coordi-
nation to provide the ‘accused with a court-martial com-
posed of members. Consequently, the government may be
willing to offer the accused terms that are significantly
more favorable ifhe i is willing to waive his right to trial by
members o

: Defense counsel who are contemplatmg mcludmg a
waiver of procedural rights in a pretrial agreement should
ensure that they know what they will get in return, They
should discuss with the trial counsel what terms they can
obtam with and without the waiver.

‘If a defense counsel believes that he is being forced to
offer a particular type of waiver in hi$ pretrial agreement,
he should document his case. He should keep records of
his conversations with the trial counsel and ‘find out
whether ‘similar waivers have been required in pretrial
agreements approved by the convening authority in the
past. He may submit an offer to plead guilty with the
agreed upon sentence limitations, but without the waiver.
The defense counsel must preserve the issue in any event
by raising it with the military judge by way of motion or
by saying that part of the agreement did not originate with
the defense. Defense counsel must also demand the right

$51d. at 308.
SSUnited States v. Ralston, 24 M.J. 709 (A.C.M.R. 1987).
S7United States v. Bray, 26 M.J. 661 (N.M.C.M.R. 1988).

they have been required to waive. Defense counsel :who
successfully show:that they have been'forced into includ-
ing a waiver of a procedural right.in a pretrial agreement
may still have to make a showing of prejudice to obtain
relief.57 . Consequently, defense counsel should document
any harm their client suffered as a result of the coerced
pretrial agreement term. : . x «

R

Wazver of Motzons

Military courts have frequently ruled on the propnety of
the inclusion in pretrial agreements of waiver of pretrial
motions. Military courts have long held that such terms are
improper -when .they involve waivers. of fundamental
rights, such as the right to due process, because of a con-
cern that this would turn the trial into an ‘‘empty ritual.’’68
The courts’ concern in this area is with ensuring that the
accused’s plea is provident and that the pretnal agreement
is entered into voluntarily.s®. - TS :

The courts later tumed their attentlon to the 1nclusnon of
sub rosa waivers of motlons in pretrial agreements Gener-
ally, waivers of motions that were not mcluded in the wnt-

ten agreement were held to be invalid.70 , ;

The 1984 Manual incorporates prior law by specnﬁcally
prohibiting pretrial agreements ‘that include' waivers of
motions involving fundamental rights.7? The 1984 Manual
prohibits pretrial agreement terms that limit the accused’s
right to challenge jurisdiction or the right to a speedy
trial.”? The 1984 Manual also specifically prohibits pre-
trial agreement terms that limit the accused’s nght ’to
counsel or due process.”® - T I o

The 1984 Manual does not speciﬁcally permit the inclu-
sion of waivers of other types of motions in pretrial agree-
ments. Since the adoption of the 1984 Manual," however,
military courts have often permitted such terms in pretrial
agreements. The types of motions that the courts have
allowed to be waived include motions pertaining to search
and seizure issues,’4 the admissibility of out-of-court
statements,”> out-of-court identifications,” and changes
of venue. 7 ‘

o

Pt

i t)
-

8United States v. Allen; 8 U.S.C.M.A. 504, 25 CM.R. 8, at 11 (1957); United States v. Cummings, 17 U.S.C. M A.376,38CM. R_ 174 (1968) (mclusmn

of a waiver of speedy trial and due process motions in pretrial agreement held 1mproper)

$°Id.; United States v. Holland, 1 M.J. 58 (C.M.A. 1975).

.

70United States v. Troglin, 21 U.S.C.M.A. 183, 44 C.M.R. 237 (1972) (sub rosa agreement to waive double jeopardy motion disapproved).

71See R.C.M. 705(c) analysis at A21-35. The analysis of this rule states, however, that R.C.M. 705(c) was not intended (o codxfy United States v.
Holland, 1 M.J. 58 (C.M.A. 1975), 10 the extent Holland may prevent the accused from giving up the right to make any motions at trial. In Holland the
Court of Military Appeals held that a pretrial agreement term waiving the right to make motions on all matters other than jurisdiction, was invalid.

72R.C.M. 705(c)(B). : ‘ , ‘ O R
4. ' .
74United States v. Jones, 23 MJ. 305 (C.M.A. 1987). T T s e o
"5Umtcd States v. Gibson, 27 M.J. 736 (ACMR. 1988) SRS R S S IR
76United States v, Jones, 23 MJ. 305 (CMA. 1987). . T B A
T1United States v. Kitts, 23 M.J. 105 (C.M.A. 1986).
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Recently, the Court of Military Appeals has expressed
concern that pretrial agreement terms waiving the right to
raise pretrial motions may be forced upon the accused by
the government.”8 This is much the same concern that the
Court of Military Appeals has expressed about pretrial
agreement terms waiving the right to trial by members.??
In United States v. JonesS® the Court of Military Appeals
upheld a pretrial agreement provision in which the accused
waived his right to make motions contesting the legality of
searches and seizures and out-of-court identifications.
Speaking for the court, Judge Sullivan, joined by Chief
Judge Everett, asserted that such a provision was proper so
long as it was demonstrated that it ‘‘voluntarily origi-
nated’’ with the accused.8! Concurring in the result, Judge
Cox wrote a separate opinion stating that he did not
believe that the point of origin of any particular term
should be outcome determinative. Judge Cox pointed out
that determining the point of origin of pretrial agreement
terms would be problematic, and he wrote that with a few
exceptions, there was ‘‘no problem with the Government’s
sponsoring, originating, dictating, demanding, etc., spe-
cific terms of pretrial agreements.”’82

Defense counsel may be more reluctant to waive pretrial
motions than procedural rights. Waivers of procedural
rights may have little or no effect on the outcome of the
case. When the defense waives the right to make a pretrial
motion, however, counsel may be giving up the chance to
obtain an acquittal.

With the advent of the conditional plea,83 defense coun-
sel have reason to be reluctant to waive the right to raise
pretrial motions. Ordinarily, if the accused loses a pretrial
motion relating to the factual issue of his or her guilt and
subsequently pleads guilty, he or she waives the right to
assert that issue as ground for reversal on appeal.8* If the
accused enters a conditional plea of guilty, however, he or
she does not lose the right to raise the issues in the motion
on appeal.85 The accused can only enter a conditional plea
of guilty with the consent of the government and the
approval of the military judge.86 The defense counsel may
be able to obtain the government’s consent in return for
some other promise by the accused in the pretrial agree-

78United States v. Jones, 23 MJ. 305 (C.M.A. 1987).
79United States v. Zelenski, 24 M.J. 1 (CM.A. 1987).
6023 M.J. 305 (C.M.A. 1987).

811d. at 306.

82]4. at 308.

83R,C.M. 910(a)(2).

84R.C.M. 910()).

ment. Defense counsel who believe they have a good pre-
trial motion but who still want the protection of a pretrial
agreement should discuss the possibility of a conditional
plea with the government. Defense counsel who do not
wish to include a waiver of motions in a pretrial agreement
will often decide not to discuss the waiver with the trial
counsel. Instead, defense counsel may choose to avoid dis-
cussion of the motion altogether, in the hopes that the trial
counsel will not discover the issue the defense plans to
1aise.

Although many judicial circuits have local rules of court
that require the defense to notify the government of
motions prior to trial, the pretrial agreement may well be
approved prior to that time. Defense counsel who believe
they are being forced to waive motions should document
their cases in the same manner suggested for the forced
waiver of procedural rights. In the case of motions, the
defense may not be able to find enough other cases where
a similar waiver was required to establish that it is a com-
mand policy. Defense counsel must, therefore, discuss the
waiver with the trial counsel and submit the offer to plead
guilty without the waiver.

Conduct of the Accused

Military courts have consistently indicated their
approval of pretrial agreement terms in which accused sol-
diers agree to conform their conduct to certain standards,
as long as the standards are sufficiently definite.87 The
1984 Manual specifically condones the inclusion in pre-
trial agreements of terms in which accused soldiers prom-
ise to conform their conduct to certain conditions of pro-
bation.88 The 1984 Manual also permits inclusion in pre-
trial agreements of promises to provide restitution® and
promises to testify as a witness in the trial of another
person.%0

One issue that the Army Court of Military Review has
addressed recently is the enforceability of pretrial agree-
ment terms in which the accused promises to provide res-
titution, but the accused is indigent. The United States
Supreme Court has held it unconstitutional to adjudge an
increase in confinement where restitution has not been

85United States v. Forbes, 19 M.J. 953 (A.F.C.M.R. 1985); R.C.M. 910 (a) (2).

861d.

87United States v. Dawson, 10 M.J. 142 (C.M.A. 1981). In Dawson a post-trial misconduct clause in a pretrial agreement was held invalid because it was
too indefinite. The implication of this case is that such a clause would be valid if it is sufficiently definite.

88R.C.M. 705(c)(2)(D).
89R.C.M. 705(c)}2)(C).
S0R.C.M. 705(c)(2)B).

APRIL 1990 THE ARMY LAWYER * DA PAM 27-50-208 33




made by an indigent accused.91 The Army Court of Mili-
tary Review has held that when an accused freely agrees to
aterm in a pretrial agreement providing for restitution, the
accused can be penalized for failure to comply with the
term, even if he or she is indigent.92 The Army court dis-
tinguished the Supreme Court cases because those cases
involved requirements to provide restitution that were
forced upon the accused. Restitution clauses in pretrial
agreements, on the other hand, are freely agreed to by the
accused.

The Army Court of Military Review has also taken note
of the fact that the restitution that may be required by a
pretrial agreement is often satisfied by involuntary collec-
tions from the accused’s pay. In a recent case the Army
court enforced a pretrial agreement that was rejected by
the convening authority solely because it did not contain a
promise to make restitution, when the restitution sought
was obtained through involuntary collections from the
accused’s pay.?3 A defense counsel who has been
informed that he or she can obtain a more favorable pre-
trial agreement if it contains a restitution clause should
investigate whether the client has already made the desired
restitution through involuntary collections.

If a restitution clause does not state the time within
which restitution must be made, the courts may imply that
the restitution must be made within a reasonable time.94
To avoid confusion, it may be best to specify when restitu-
tion should be completed.

Sometimes the accused may be asked to make restitu-
tion for damages caused by misconduct other than that
with which the accused will plead guilty to. In a recent
case the Court of Military Appeals approved of this prac-
tice.?5 The court held that a pretrial agreement may call for
restitution for ‘‘any loss caused by misconduct related in
any way to any offense for which the accused has been
charged, regardless of his plea thereto.”’96

When a pretrial agreement includes promises by the
accused to act or refrain from acting, the interpretation of

the promises often comes into dispute. Generally, pretrial
agreement terms not addressed at trial are interpreted in
favor of the accused.®” Therefore, it is often in the
accused’s interest for such provisions to be as vague as
possible. Nevertheless, defense counsel should completely
advise their clients of all the possible interpretations of
these clauses.

The courts have not addressed the propriety of service
or local policies that require inclusion in pretrial agree-
ments of promises requiring action or inaction on the
accused’s part. The same rules that apply to pretrial agree-
ment terms waiving procedural rights or pretrial motions
should apply here.?® Defense counsel who believe that
they are being forced to include post-trial misconduct
clauses or similar terms in pretrial agreements should doc-
ument this and ensure that an appropriate objection is
made at trial.

Government Promises

Since the inception of plea bargaining in the ‘military,
the courts have allowed the convening authority to agree to
take specified action on the charges brought before the
court-martial and on the sentence adjudged in considera-
tion for the accused’s promises.®® These judicial decisions
were incorporated into the 1984 Manual.100

The first promise the convening authority is authorized
to make is to refer charges to a certain level of court-
martiall®l or to refer a case noncapital.192 Because sum-
mary and special courts-martial have jurisdictional limita-
tions on the maximum punishment authorized,103 an
agreement is equivalent to an agreement to limit the
sentence.

The second type of promise the convening authority is
allowed to make is to withdraw one or more charges or
specifications104 or to direct the trial counsel not to present
evidence on one or more charges or specifications.105
Generally, a withdrawal of a charge or specification will
not bar later reinstitution of the charge or specification.106

$1Williams v. Illinois, 399 U.S. 235 (1970) (equal protection clause requires statutory ceiling placed on imprisonment be the same for all defendants
regardless of economic status); Tate v. Short, 401 U.S. 395 (1971) (denial of equal protection to limit punishment to payment of fine for those able to pay

it, but to convert it to imprisonment for those unable to pay).
92United States v. Foust, 25 M.J. 647 (A.C.M.R. 1987).
93United States v. Jones, 26 MJ. 650 (A.C.M.R. 1988).
94United States v. Koopman, 20 M.J. 106 (C.M.A. 1985).

25 United States v. Olson, 25 M.J. 293 (C.M.A. 1987).

%]d. at 296.

97United States v. Davis, 20 M.J. 903 (A.C.M.R. 1985).

98United States v. Jones, 23 MJ. 305 (C.M.A. 1987); United States v. Zelensky, 24 M.J. 1 (CM.A. 1987).

99United States v. Allen, 8 C.M.A. 504, 25 CM.R. 8 (C.M.A. 1966).
100R C.M. 705(b)(2).

101R C.M. 705()(2)(A).

12R C.M. 705(b)(2)(B).

103R.C.M. 1301(d); R.C.M. 201(E)(2)XB).

104R C.M. 705(b)(2)(C).

105R C.M. 705(b)(2)(D)-

105R,C.M. 705(b)(2)(C) discussion; United States v. Cook, 12 M.J. 448 (C.M.A. 1982).
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A direction to the trial counsel not to present evidence on a
particular charge or specification may bar later prosecution
for the same offense, as this will generally result in a find-
mg of not guilty 107

" The third type of promise the convening authority is
permitted to make in a pretrial agreement is to take spec-
ified action on the sentence adjudged in the court-
martial 108 The convening authority can agree to approve
no sentence in excess of a specified maximum, to suspend
all or a part of the sentence, to defer confinement, or to

‘mitigate certain forms of punishment to other forms of

punishment.1%? Defense counsel can use their imagination
in requesting a sentence limitation that is tailored to their
client. For example, a promise to suspend a reduction in
rank to E-1 may be included in a pretrial agreement, even
though the sentence limitation in the agreement includes
confinement or a punitive discharge, which ordinarily
would require an automatic reduction to E-1.110

When a pretrial agreement limits the sentence that the
convening authority can approve and the limitation does
not mention a particular type of punishment, the conven-
ing authority is generally not authorized to approve the
type ‘of punishment omitted.111 Defense counsel should be
aware of this rule when drafting a sentence limitation in a
pretrial agreement. Unwanted types of punishment should
be omitted from the sentence limitation.

Pretrial Agreement Negotiation

The 1984 Manual states that an offer to plead guilty
must originate with the accused and defense counsel.112
Once the accused has initiated negotiations, the convening
authority, staff judge advocate, and trial counsel may
negotiate the terms and conditions of the pretrial agree-
ment with the defense.ll® After this negotiation, the
defense shall submit a written offer, which should include
all of the terms of the agreement.114

In reality, the initial discussion concerning a pretrial
agreement is often initiated by the trial counsel. The trial

197R.C.M. 907B)XC):
18R C.M: T05®)2)(E).
109R . C.M. 705(c)(2)(E) dlscussion.

»“"Uni‘ted States v. Cabral, 20 M.J. 269 (C.M.A. 1985).

counsel is typically under much greater pressure than the
defense counsel to dispose. of cases quickly. The trial
counsel will often want to please his commanders by act-
ing swiftly on their cases. He may also be concerned about
“*processing time’’'115. or the tendency of his witness’s
memories to fade. Often the trial counsel will approach the
defense counsel first to ask if the defense counsel plans to
submit a pretrial agreement. '

Although this procedure may not technically meet the
requirements of the 1984 Manual, the result. does not
adversely affect the accused. The defense counsel .typ-
ically desires to know whether the government will be
willing to enter into a pretrial agreement, even before the
accused has expressed an interest in such an agreement, so
the defense counsel can inform the accused of all the avail-
able options. Even if the accused insists that he or she is
innocent, most defense counsel will desire to discuss the
possibility of a pretrial agreement with the accused in case
the accused later changes his or her story. Whether the
pretrial agreement discussions are initiated by the trial
counsel or the defense counsel should be irrelevant.

One concern that defense counsel may have in negotiat-
ing pretrial agreements is whether their conversations with
commanders or the trial counsel can be used against the
accused. Generally, under the Military Rules of Evidence,
any admissions made during plea discussions cannot be
used against the accused.116 The protections provided for
plea discussions under the Military Rules of Evidence are
relatively broad. Whether or not the plea discussions are
conducted by a defense counsel or by the accused is irrele-

. vant.117 Plea discussions include not only offers to plead

guilty, but also statements made for the purpose of
requesting administrative disposition in lieu of court-
martial 118 Furthermore, plea discussions are protected
whether they are made with the convening authority, the
staff judge advocate, the trial counsel or any other govern-
ment counsel. 119 In United States v. Baranas?© the Court
of Military Appeals held that a letter by an accused to his
commanding officer in which the accused admitted his

111 Unijted States v. Edwards, 20 M.J. 439 (CM.A. 1985), United States v. Gooden, 23 M.J. 721 (A C.M.R. 1986).

12R C.M. 705(d)(1).
13R.C.M. 705(4)(2).
114R CM. 705(4)(3).,

115]n the Army ‘‘processing time'’ is the amount ot' time that elapses from the preferral of charges or lmposmon ot‘ ptetnal restraint to the receipt of the
completed record of trial by the Clerk of the Army Court of Military Review. Defense delays are generally not included in the calculation of processing
time. Processing times are routinely published in the Army Lawyer. See, e.g., Clerk of Court Notes, The Army Lawyer, March 1989, at 28.

116Mil. R. Evid. 410(a)(4).

117Upited States v. Barunas, 23 M.J. 71 (CM.A. 1986)
118Mil. R. Evid. 410(b).

119Mil. R. Evid. 410(a)(4).
12023 M.J. 71 (C.M.A. 1986).
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guilt-and requested disposition short of court-martial was

protected asa plea dlscussmn

*Although the protections of plea discussions are broad,
there are a few unprotected areas about which defense
counsel should be concerned. Generally, discussions to
obtain immunity are unprotected.!2! Additionally, discus-
sions to protect a third party are not protected.!22

As mentioned eatlier, the Court of Military Appeals has
become concerned about the government forcing terms
upon the accused during the negotiation process. Pretrial
agreement terms must be ‘“‘freely conceived'’ by the
defense.123 Unfortunately, the Court of Military Appeals
has not set forth any easy test to determine when a pretrial
agreement term is a ‘‘frecly conceived defense product.”

As a practical matter, it is nearly impossible to tell
which terms originated with the defense and which origi-
nated with the government. As Judge Cox pointed out in
his concurring opinion in United States v. Jones,'24 if
defense counsel come to realize that a convening authority
will only approve agreements with certain waivers or
terms, the defense counsel will place these terms in their

121Upited States v. Babat, 18 M.J. 316 (C.M.A. 1984).
122United States v. Robertson, 582 F.2d 1356 (Sth Cir. 1978).
123 United States v. Zelenski, 24 M.J. 1 (C.M.A. 1987).

12423 MLI. 305 (C.M.A. 1987).

pretrial agreements. In this case, it is really the convemng
authonty that has sponsored t.he terms. R

Conclusnon ST

Pretrial agreement negotiation can be extremely diffi-
cult for defense counsel. Defense counsel must know
when it is in their clients” best interest to dlscuss issues
fully with the government and when it is best to remain
silent and avoid suggesting unwanted pretrial -agreement
terms to the trial counsel. Defense counsel should also be
alert to document cases in which they believe they have
been forced into waivers of rights' by the government.
Although the 1984 Manual gives the accused a great deal
of latitude in creating pretrial agreement terms, the safe-
guards established by the courts to ensure these terms are
freely conceived by the defense are neither easy to under-
stand nor easy to apply. The best policy, from the stand-
point of both the defense and the government, is to keep
pretrial agreements simple. The government benefits from
this because it lessens the risk of revcrsal on appeal. The
defense benefits because the accused is not forced to waive
rights. Most important, perhaps, the accused “benefits
because it is easier to understand the pretrial agreement.

Pretrial Confinement: A Defense Perspective @

Captain Stephen J. Pfleger

Trial Defense Counsel, Coleman Barracks Branch O_ﬁice

o Major Denise K. Vowell
" - Senior Defense Counsel, Mannheim Field Office

Introduction

It is late on a Friday afternoon, and you are finishing
your article 15 counseling. The intercom rings. It is the
trial counsel, who gleefully informs you that one of your
clients is about to be placed in pretrial confinement. Pri-
vate Jones, already facing substantial confinement time for
his entrepreneurial activities involving illegal substances,
apparently decided to improve his chances by encouraging
witnesses to have memory lapses. When the witnesses
reported being threatened, Jones’s commander imme-
diately contacted the trial counsel to have Jones placed in

pretrial confinement. The trial counsel wants to have Jones
escorted to your office immediately for pretrial confine-
ment advice.! What advice do you give? What rights does
your client have? Does this constitute a sufficient basis to
place your client in pretrial confinement? Can you keep
Jones out of jail, at least for the moment? Should you'even
try? Quickly, you search your JAG School notes and the
Rules for Courts-Martial.2 The answers to some of: your
questions can be easily found in the Manual for Courts-

Martial. Others are not so easy to obtain. How can you best
help Private Jones or any other client facing pretrlal
confinement? -

i

1Upon being placed in pretrial confinement, a soldier must be informed of certain rights, to include the nature of the offenses, the right to remain silent,
the right to counsel, and the procedures by which the confinement will be reviewed. Manual for Courts-Martial, United States, 1984, Rule for Courts-
Martial 305(e) [hereinafter MCM, 1984, and R.C.M., respectively] The rule does not specify by whom such advice must be provided. In Europe, defense
counsel normally provide that advice and complete a form (AE 61) so indicating. The Mannheim confinement facility will not accept a confinee wh.hout

an AE 61,
2R.C.M. 304, 305, 707, and 906 deal with pretrial confinement issues.

AR

36 APRIL 1990 THE ARMY LAWYER ¢ DA PAM 27-50-208




Soldiers being -placed in pretrial confinement range
from the sociopathic serial murderer to the nineteen-year-
‘old soldier who has failed to adapt to taking orders and
showing up on time. What these soldiers have in common
is a fear of going to jail. What they want is a defense coun-
sel who will keep that from happening. Unless the defense
counsel is a miracle worker, most clients will not get what
they want. While all defense counsel have some experi-
ence in making a silk purse out of a sow’s ear, deriving
benefits from a client’s pretrial confinement situation may
seem: hopeless.

This article is designed to assist defense counsel in eval-
vating the chances of securing the client’s release; in mar-
shalling tactical and legal arguments to effect the client’s
release; and, in the case of the majority of soldiers who

‘will not be released, gaining maximum benefit for the
defense from the pretrial confinement process.

The Right to Counsel

.In order for the defense counsel to help, he or she must
be aware that the soldier has been or is being confined.
Depending on the circumstances of the case, a defense
counsel may become involved prior to actual incarceration

“or long after the soldier is confined. The defense counsel
may be detailed for a limited purpose or as counsel for the
entire case. Obviously, the timing and level of involve-
ment impact on the attorney’s representation, with earlier
and more extensive involvement being better for the client.
Unfortunately, being ordered into pretrial confinement
does not trigger the right to appointment of counsel. '

Rule for Courts-Martial 305(f) permits appointment of
counsel, upon the soldier’s request, for representation dur-
ing the magistrate’s hearing.3 Because that hearing may
not take place for several days after a soldier is incarce-
rated, the soldier may spend a significant period of time
without the right to see an attorney. This limited right to

counsel is based on the Rules for Courts-Martial. There is
no statutory or constitutional basis for appointment of
counsel for the magistrate’s hearing.4

Defense counsel have other grounds for asserting a sol-
dier’s right to see an attorney prior to actual incarceration.
Local rules or military justice regulations may constitute a
basis for assignment of consulting counsel. Army Regula-
tion 27-10 expresses a clear preference that a soldier have
the opportunity to consult with counsel prior to entry into
pretrial confinement.6 Regulatory preferences, however,
fall short of a right to consult with counsel. Violation of
this regulatory preference is not likely to result in addi-
tional administrative credit or other relief.?

If charges are preferred when a soldier is ordered into
pretrial confinement, that preferral will serve as a basis for

“detailing counsel. Preferral of charges is a ““critical stage”’

in the prosecutorial process, entitling an accused to
appointment of counsel.® Preferral of charges, if not simul-
taneous with pretrial confinement, will ordinarily follow
within a short period of time.?

When a soldier, such as the ficticious Private Jones, is
represented by counsel, his counsel will normally be noti-
fied of his impending incarceration. Prosecutors are likely
to be wary of any contact with a soldier known to be 1epre-
sented by counsel.10 ,

Even when a soldier entering pretrial confinement sees
counsel before confinement, the resulting attorney-client
relationship may be a limited one.11 A soldier in pretrial
confinement could easily have seen three different
attorneys: one for R.C.M. 305(e) advice; one for repre-
sentation at the pretrial confinement hearing; and yet a
third as detailed counsel for the court-martial. This is par-
ticularly true in Europe, where one Trial Defense Service
field office is responsible for representing soldiers from
throughout Europe at the pretrial confinement hearings.12

3RCM. 305(i)(2) requires the pretrial confinement decision to be reviewed by a ‘“‘neutral and detached officer.” Army Reg. 27-10, Military Justice,
para. 9-3a (16 Jan. 1989) [hereinafter AR 27-10], provides for the use of military magistrates to review pretrial confinement decisions. Paragraph
9-5(b)(1) requires that the military magistrate conduct the R.C.M. hearing.

4United States v. Jordan, 29 M.J. 177, 187 (C.M.A. 1989). Judge Cox commented: ‘‘We have never held that a review of the propriety of pretrial
confinemerit constitutes commencement of adversary judicial proceedings for Sixth Amendment purposes.’* Jordan considered whether assignment of
counsel for purposes of a pretrial confinement hearing rendered invalid a subsequent, warned confession, taken by civilian authorities without notice to
that counsel, based on a denial of the accused’s sixth amendment rights. The lead opinion of Judge Cox, which was not an opinion of the court, discussed
the limited nature of counsel rights under R.C.M. 305, and concluded, for a variety of reasons, that no notice to the accused’s military counsel was
required.

5See, e.g., U. S. Army Europe Reg. 27-10, para. 12b(3), ch. 1 (15 Jan. 1987) [hereinafter USAREUR Reg. 27-10] (counsel must advise the soldier of the
R.C.M. 305(c) rights). ;
SAR 27-10, para. 5-13b.

7Even though denial of counsel at a critical stage is an error of constitutional dimensions, prejudice is not presumed. United States v. Wattenbarger, 21
M.J. 41 (C.M.A. 1985). Pretrial confinement is not a critical stage in the prosecutorial process. Jordan, 29 M.J. at 187; see also United Stales v. Freeman,
24 M.J. 547 (A.C.M.R. 1987) (violation of AR 27-10, para. 5-13b, requiring that counsel be made available within 72 hours of pretrial confinement did
not provide any basis for relief). ) '

'8 Wattenbarger, 21 M.J. at 43. There is no presumption of prejudice, however, if an accused is denied the right to counsel at this critical stage. /d. at 45-46
(citing Coleman v. Alabama, 399 U.S. 1 (1970) (plurality opinion)). ) ’

There are exceptions to that general practice. See, e.g., Wattenbarger, 21 M.J. at 42-43. Wattenbarger was confined or held in a psychiatric ward for over
three months before charges were preferred. The court held that this period before preferral also constituted a crilical stage in the prosecutorial process
and that the accused was entitled to appointment of counsel on military due process and sixth amendment grounds. Id. at 44-45.

10506 United States v. Johnson, 43 C.M.R. 160, 165 (1971): *'Once counsel has entered the case, he is in charge of the proceedings, and all dealings with
the accused should be through him.”* .

11R.C.M. 305(f) authorizes the appointment of defense counsel for the limited purpose of representation at the pretrial confinement hearings. It also
limits the accused’s right to request individual military counsel at such hearings.

12The authors have represented over 300 soldiers in Europe at pretrial confinement hearings since 1987.
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A limited attorney-client relationship causes problems
for both the accused and the defense counsel. The accused,
informed that the defense counsel he is seeing is not really
t*his* defense counsel, may understandably be reluctant
to trust that attorney with his confidences.13.If later con-
fronted by police agents, the accused may be less llkely to
mvoke his right to counsel ‘ :

The facts in United States V. Jardan 14 1llustrate this
problem. Jordan had been placed in military pretrial con-
finement and had consulted with a military attorney who
‘later represented him. Immediately after that consultation,
Jordan was was taken into custody by civilian authorities,
to whom he made several incriminating statements. Judge
.Cox drew on the limited nature of the consultation rela-
tionship and the fact that the police were not agents of the
military to conclude that statements taken from an accused
without notice to or the presence of his “*limited purpose*’
military defense counsel need not be supressed. Govern-
ment agents, who neither know nor reasonably should
know that a soldier .is represented by counsel, may
approach that soldier as long as he has not prev1ously
mvoked his right to counsel.:

The techmcal nature of this issue is illustrated by United
States v. Fassler.!> In Fassler the Court of Military
Appeals discussed ‘the McOmberlS rule, but noted that
““‘regardless of Mil.R.Evid. 305(e) [which is derived from
McOmber], a suspect who requests counsel during
custodial interrogation may not thereafter be interviewed
at the initiative of authorities about any offense.”*!7 The
court also noted that **[t]he police may mterrogate a sus-
-pect who has consulted with a lawyer but who has never
,manifested his desire to communicate with the pollce
except through the offices of counsel.’’18

From the standpoint of the *“limited”* defense counsel,
the relationship is a difficult one as well. The attorney
.must simultaneously acquire the client’s confidence,

‘assess the case sufficiently to determine if release is possi-

‘ble, prepare a ¢case for release that does not compromlse a
‘trial strategy that ‘has not yet been determined, and still
‘remain in a limited attorney role. The defense tounsel who
does well at the pretrial confinement hearing is likely to
find that a request for' his or her services as md1v1dua1 mili-
tary counsel will soon follow. The provisions of R.C.M.
305¢) notwrthstandmg, a limited attorney-client relatlon-
ship can easily lead to a more general one.1®

While the nature of the attorney-client relationship can
certainly impact on the'outcome of a case, the timing of
that relatlonshlp is even more crucial, for both the pretrial
hearing issues as well as trial: The earlier the involvement,
the sooner the defense’ counsel can begin preparatlon on
both fronts.

--Assessing the Case

There are some advantages that accrue to the defense
when the government sets the pretrial confinement process
in motion. By ordering a soldier into pretrial confinement,
the government is requ1red to disclose information that
might otherwise take the defense some time and effort to
acquire. That information is normally contained in.the
commander s memorandum and attached documents.20

While the UCMJ permits’ any commissioned officer to
‘order a soldier into confinement based upon probab]e
cause, the actual procedures for placing a soldier in pre-
trial confinement are considerably more complicated.2!
Both Army regulations and local rules require more than a
simple order to place a soldier in pretrial confmement 22
‘At most installations, the commander s memorandum,
although not required by the Rules for Courts-Martial until

seventy-two hours after a soldier is placed in pretrial con-
finement, is prepared prior to the soldier being placed in
pretrial confinement. This memorandum summarizes the

information that supports the ' imposition of pretrial

'13The soldier who is provided with defense counsel for a limited purpose must be so informed. R.CM. 305(0.'

1429 ML.J. 177 (C M.A. 1989).
1520 M.J. 193 (C M.A. 1989).

o

16United States v. McOmber, 1 M.J, 380 (C.M.A. 1976). The McOmber rule was codified in Military Rule of Ev1dencc 305(e), whlch provrdes that
govemment agents may not interrogate a suspect represented by counsel without notice to that counsel.

7 Fassler, 29 M.J. at 196 (emphasis in original) (footnote omitted).
1814, at 197 n4.

-
¥

190ne of the factors con51dered in requesLs for mdmdual mrlna.ry cou.nsel is l.hc exxstcnce of a prlor auorney-cllem relauonshlp See AR 27-10 bara
5-71@2)e).

20R.C.M. 305(h)(2) requires the unit commander to decide, within 72 hours of the soldier being placed in prelnal confinement whether premal
confinement will continue. If the commander approves continued pretrial confinement, his reasons must be reduced to writing. (R.C.M. 305(h)(2)(C)).
The rule requires that the memorandum be forwarded to the magistrate (reviewing ofﬁcer) AR 27-10 mcludes a pretrial confinement checkhst (DA Form
"5112-R) that may be used by the commander to preparc the memorandum. :

21 Uniform Code of Military Justice arts. 9-10, 10 U.S.C. §8 809-810 [hereinafter UCMJ], nuthonzes commlssloned officers to order into arrest or
confinement enlisted persons charged with an offense under the UCMJ. UCMJ art. 11 requires the provost marshal to accept such a prrsoner when the
committing officer furnishes a signed statement as to the charges.

{22See, e.g., Army Reg. 190-47, Military Police-United States Army Correctional System (1 Nov. 1978) [hereinafter AR 190-47], and local supplements
thereto. Before a confinement facility will accept a soldier for pretrial confinement, a number of items, such as required uniforms, personal property
inventories, and medical records must be fumished, in addition to the confinement order.
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confinement.23 Statements .and other documents support-
ing the conclusions made in the commander’s memoran-
dum are also normally submitted. If these documents are
submitted prior to the soldier being confined, the defense
counsel who advises the accused should have access to
them .24

A careful review of ali the documents submitted is
essential, even when the defense counsel is already famil-

-iar with the case. Frequently, additional information ‘is

available in the pretrial confinement packet, such as names
of witnesses, the client’s prior disciplinary record, the
command’s attitude toward the client, and whether any
earlier restraint was imposed. The defense counsel should
review the packet with respect to both the decision to con-
fine and the case’s likely ultimate disposition. If possible,
obtain a copy of all the information contained in the
packet. One of the few defense advantages in pretrial con-
finement is this opportunity for early discovery.

The information contained in the packet should be
shown to the accused and thoroughly discussed. Informa-
tion the accused disagrees with should be identified early.
For example, Private Jones may tell you he was not in the
area when the witnesses claim he threatened them. By
checking out your client’s alibi early, you are in a better
position to evaluate its strength. If his alibi will stand up in
court; you and he can then decide whether it should be
saved for trial or disclosed at the pretrial confinement
hearing to secure his release. Similarly, exploring the con-
ditions under which a soldier was held prior to being
ordered into pretrial confinement may bolster an argument
that his continued confinement is not required. A soldier
may be able to provide you the names of people who saw
him turn himself in from AWOL, thus setting the stage for
the contention that he is no longer a flight risk.

Query each client about the nature and duration of any
prior restraint. This is particularly important in the case of
a soldier charged with a serious offense. Police agencies,
recognizing that an accused is much less likely to talk to
them after having received advice of counsel, may delay
releasing an accused to his unit for pretrial confinement
until after they have repeatedly interrogated him. In the
meantime, the soldier is held in the ““D*’ cell at the Mili-
tary Police Station, under armed guard at the unit, or in
other functional equivalents of pretrial confinement.
Determining the actual date of inception of pretrial con-
finement is necessary for proper sentence credit or for
resolving any speedy trial issues. Further, an astute
defense counsel may be able to use the conditions of the
restriction to show that any statements made were not vol-
untary. The fact that lesser means of restraint were used
successfully may demonstrate that pretrial confinement is

‘not necessary.

The initial interview with a client facing pretrial con-
finement is an excellent time to develop the rapport neces-

sary for a good attorney-client relationship. Taking the
time to alleviate any unnecessary fears is essential. Recog-
nizing that the vast majority of clients who are ordered
into pretrial confinement are indeed confined and remain
confined until trial, an effective defense counsel must find
out what the conditions of pretrial confinement -actually
are, both to prepare the client to face them and to empha-
size the positive aspects of pretrial confinement. Simple
handouts are an effective way of explaining what to
expect. :

Once the defense counsel has examined the accompany-
ing paperwork and discussed the case with the client, the
next step is to determine the likelihood of obtaining
release.

Strategies for Release
The Preemptive Strike

Depending on the jurisdiction, the nature of the defense
counsel’s relationship with the government and the chain
of command, and the facts of the individual case, it may be
possible to keep your client out of pretrial confinement. In
a case where the primary rationale for pretrial confinement
stems from the client’s failure to adapt to the military, the
defense counsel should contact the chain of command and
determine the exact reasons why they want the soldier con-
fined. Offer your assistance by having a heart-to-heart talk
with the soldier about the impending pretrial confinement
and how he must modify his behavior to avoid it. Talk to
the prosecutor about speedy trial issues, the reduced likeli-
hood of your client’s cooperation in companion cases, or
any other factor that may cause him to work with you to
convince the chain of command that pretrial confinement
is not the answer to their concerns.

Where the staff judge advocate must personally approve
pretrial confinement, a direct appeal to him or her may be
effective. Many staff judge advocates view themselves as
guardians of the fairness of the judicial system, not as the
““chief prosecutor.”’ At many CONUS installations, pre-
trial confinees are shipped some distance away. Their
shipment and return for trial preparation and trial will
result in some expense to the government, as the local
command must pay those costs. Fiscal arguments may be
effective when others are not. Obviously these arguments
will not work in every case, but the preemptive strike is
occasionally successful.

Contesting the Decision to Confine

If you are unable to convince the government that pre-
trial confinement is not appropriate and your client wants
to fight the pretrial confinement, you must attack the legal

or factual basis for confinement. The first step is to evalu-

ate the government’s evidence supporting the need for pre-
trial confinement. A great deal of the information a

BRCM. 305(h)(2XC). The commander’s personal appearance at the pretrial confinement hearing may be considered an adequate substitute. United
States v. Walker, 26 M.J. 886 (A.F.C.M.R. 1988), pet. denied, 27 M.J. 464 (C.M.A. 1989).

245ee R.C.M. 305(i) analysis, app. 21, at A21-16, 17 [hereinafter R.C.M. 305 analysis]. The analysis reflects the intent of the drafters that the defense
have access to all information presented to the reviewing officer. USAREUR Reg. 27-10, para. 12b, requires defense counsel be given a copy of the

evidence supporting the probable cause determination.
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defense counsel can use ‘to represent a client during the
pretrial ‘confinement process is contained in the pretrial
‘confinement packet part‘icularly ‘ the' -commander’s
memorandum e R SR "

If the documents are not avallable prior to the actual
_conﬁnement they must be available for the magistrate’s
review,25 which normally takes place within seven days of
the client’s placement in pretrial confinement.26 A copy of
the commander’s memorandum and any allied papers nor-
mally can be obtained from the commander or the trial
“counsel prror to the magrstrate s revrew

If- the accused’s detailed counsel is not the same
attorney who will be representing the accused at the mag-
istrate’s hearing, close coordination between the two
attorneys is essential for the effective representation of the
client. The trial attorney should discuss the case with the
attorney for the magistrate’s hearing, if only to avoid dis-
closures of defenses or other matters that, for tactical rea-
sons, should be reserved for trial. The trial attorney is
lrkely to have a better understandmg of the factual basis
for pretrial confinement and of what information is avarl-
‘able to challenge the confinement decision.

After reviewing the mfonnatron obtained from the gov-

ernment, the next step is to evaluate the information in the
light of the legal criteria for pretrial confinement. In order
:to hold a soldier in pretrial confinement, the government
.must first show that there is probable cause to believe that
-the client committed a crime.2? The government must fur-
‘ther- demonstrate that pretrial confinement is necessary
because it is foreseeable that the soldier will not appear at
trial or will engage in serious criminal misconduct.28
Finally, the government must show that less severe forms
of Iestraint are inadequate.2?

An examination of the government s mformatron will
qurckly reveal whether the government has probable cause
to believe that the client committed a crime. The govern-
ment rarely has a problem meeting the probable cause
requirement. Where the government has failed to submit
.documents supporting the statements in the commander’s
.memorandum, however, defense. counsel should be pre-

- pared to argue that the probable cause standard has not
been met, Without any documents or statements to support

. the commander’s conclusions, there is no way to judge the
basis for or accuracy of those conclusions.

A commander’s memorandum that does not include
supporting documents  can be compared to an affidavit
supporting a Tequest for a search warrant that merely states
that fruits of a crime are to be found at a particular place
That statement, standing alone, is not likely to justify issu-
ance of a search authorization. A more partrcularrzed state-

i

'BRCM. 3050,

-ment of information that gives rise to probable cause is

required for a search authorization. Defense counsel
should contend that a similar standard applies to the deter-
mination that probable cause exrsts to confine.: ,

RCM 305(h)(2)(C) 1ndrcates that the commander 'S
memorandum may incorporate by reference other docu-

‘ments, such as police reports or official records.-Those

reports must then be made available to the magistrate and
the defense. If such documents are not attached, defense
counsel should note, that for argument at the magrstrate s
hearmg : . |

- The commander’s memorandum rarely addresses poten-
tial defenses. Disclosure of the underlying documents
may, however, provide such information. '

~ After determining whether the government has met the

‘probable cause requirement, the next step is to identify the

government’s theory or theories of confinement. Most
often the commander’s memorandum will state, in rote
fashion, that the soldier is “‘a flight risk’* or that it is
‘‘foreseeable that the soldier will engage: iin serious crimi-

“nal misconduct rf he is not held in pretrial confinement.

" The government w1ll normally argue that a soldier is a
flight risk when there is a history of such offenses or when
the charges include absence without leave or desertion. In
evaluating the government’s argument, defense counsel
should determine whether the soldier returned to military

.control voluntarily or was apprehended. If the soldier

returned voluntarily to military control, the defense should

argue that he .is no longer a flight risk.

'Defense counsel should also pay close attention when

the government argues that the client is a ﬂxght rrsk only

because he is charged with serious crimes for which he
could receive a long sentence. The seriousness of the
charges, standing alone, is not. enough to :justify: the
imposition of pretrial:confinement.3° Counsel must deter-

‘mine how the offense was discovered, whether any efforts

were made to conceal the crime and whether the soldier
made any attempt to flee after commission of the offense.
How did the client get to the police station—under his own
power or handcuffed in an MP sedan? If the opportunity to
flee existed and the client did not take advantage of it, that
fact can be presented as evidence that he is not a flight
risk. ' S ‘ ~

- 'The definition of what constitutes serious criminal mis-

.conduct is very .broad. Serious criminal = misconduct

includes injury to others; intimidation of witnesses;
obstruction of justice; and other offenses that pose a
serious threat to the safety of the community. or to the
effectiveness, morale, discipline, readiness, or safety of

S

26R.C.M. 305(i)(1). For good cause, the limit for complenon of the initial pretnal confinement heanng can be extended to ten days R.C. M 305(1)(4)

27R.C.M. 305(h)(2)(B)(i) and (ii).
2R C.M. 305(B)2)(B)(i).
29R.C.M. 305(h)2)B)(v).

30United States v. Heard, 3 MJ. 14, 20 (C.M.A. 1977). See also United States v. Rios, 24 M.J. 809 (A F.C.M.R. 1987):
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the command.3! The broad definition of serious criminal
misconduct -allows the government to make a colorable
claim for pretrial confinement in the majority of cases.
Almost all crimes can pose a threat to the safety of the
community or to the effectiveness, morale, discipline or
readiness of the command.

The number of cases that meet the Rule for Courts-
Martial requirement of a *“serious threat’’ should be much
more limited. Defense counsel :should always remember
that pretrial release is the norm.32 Soldiers may only be
held in pretrial confinement in extraordinary circum-
stances. The fact that a soldier is uncooperative and a
“‘pain in the neck’’ or that the unit is inconvenienced is not
enough to justify pretrial confinement.?3 In determining
whether the client is a serious threat, defense counsel need
to carefully examine the client’s past disciplinary history,
the circumstances surrounding the current charges, and the
existence of any substance abuse or psychological
problems.

Check the file carefully to determine if there is any sup-
port for a claim that the client constitutes a serious threat
because he has a .substance abuse or psychological prob-
lem. These arguments are often based on the subjective
opinion of the commander and are not supported by any
professional medical evidence. When there is no evidence
that the command has done anything about these prob-
lems, such as referral to a mental hygiene clinic or to an
alcohol or drug treatment program, defense counsel can
argue that such ‘‘problems’’ have not been proven and
they are being used as a smokescreen to keep the soldier
confined.

The third step in evaluating the government’s pretrial
confinement case is to determine why the commander
believes that lesser means of restraint are not adequate to
maintain control over the soldier. This is the most promis-
ing area for obtaining release. Keep in mind that com-
manders are not required to try lesser forms of restraint
before placing a soldier in pretrial confinement.34 Where
no lesser forms of restraint have been attempted, however,
defense counsel can argue that restriction would be suffi-
cient in all but the most egregious cases.

When lesser forms of restraint have been attempted,
defense counsel need to determine the conditions of the
restraint and the results of these attempts. If no problems

31R.C.M. 305(h)2)(B).
32Heard, 3 M.J. at 20. See also para. 5-13a, AR 27-10.
33Heard, 3 M.J. at 20.

have been encountered while the client was under a lesser
form of restraint, that is strong evidence that lesser means
of restraint are adequate. Pretrial confinees are often
placed on restriction until all of the paperwork for pretrial
confinement is gathered and completed. This may take
several days. If there were no disciplinary problems or
attempts to break the conditions of restraint, then defense
counsel can argue that pretrial confinement was unneces-
sary. Where severe restraint was imposed, then tem-
porarily lifted (for example, during a field exercise),
followed by the imposition of pretrial confinement, the
confinement is not only unnecessary, it is arguably
illegal 35

Marshalling Arguments for Release

After assessing the government’s evidence and argu-
ments and acquiring the necessary information from the
client, the next step is to prepare the defense arguments for
release of the client. While the burden of proof remains
with the government,3S the defense will nearly always be
required to present arguments and evidence justifying
release.

What to argue and what information to present will vary
greatly depending on the facts and strategy considerations
of each case. The structure of arguments for release,
however, should center around the legal criteria for impos-
ing pretrial confinement. Defense counsel should empha-
size any evidence that tends to weaken the charges, that
undermines the government’s theory of confinement, or
that shows that lesser means of restraint are adequate.

Evidence of extenuating circumstances should not be
overlooked in trying to lessen the severity of the charged
offenses. For example, in the case of a soldier charged
with stabbing his wife’s lover, the defense emphasized,
using only the evidence provided by the government, that
the accused had found his wife in her boyfriend’s barracks
room, that he was unarmed, and that his wife had stabbed
him twice with her knife. He removed the knife from his
thigh and used it to attack her lover. There was obviously
probable cause to believe the accused had committed a
serious and violent offense, but given the circumstances,
the magistrate found he was not a danger to the com-
munity. He was released.3?

34United States v. Otero, 5 M.J. 781 (A.C.M.R. 1978). R.C.M. 305¢h)(2)(B)(iv) requires the commander to find that lesser means of restraint are

inadequate.

355ee R.C.M. 305(1). To establish that the confinement was illegal, the defense must show that the earlier restraint was tantamount to confinement and
that there were no problems justifying pretrial confinement after the restriction was lifted.

36R.C.M. 305(i)(3)(C).

37This case and the two that follow are taken from pretrial confinement cases handled by the authors.
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A second example is illustrative of undermining the
government’s. theory for confinement. ‘A soldier .was
charged with the rape of another soldier’s wife. A second
attack on the same woman a month later was the basis for
pretrial confmement The documents. supporting pretrial
confinement cast doubt as to the first offense: the victim’s
statement reflected she had received a telephone call from
her husband during the ‘‘attack,”’ but had not told him
anything about the accused’s presence in the room. The
second attack allegedly was with a knife. While the photos
of the victim’s injuries showed a number of small cuts,
they were superficial and indicative-of self-infliction, not a
knife attack. The soldier was 1eleased based on lack.of
danger to the victim. ,

The third method of attacking the government’s case
will usually require information from.sources other than
the commander’s memorandum. To show that lesser
means of restraint are adequate, the defense must usually
show that they have been used successfully in the case. A
good tip that the client has been under some lesser means
of restraint is a comparison of the date the soldier entered
into pretrial confinement and the date of apprehensxon as
reflected in rights warnings or elsewhere in ‘the' com-
mander’s memorandum. For example, in one case the
commander’s memorandum reflected that the soldier was
apprehended after a two-week absence, but was not placed
in pretrial confinement for three days after his apprehen-
sion and release to the unit. The soldier said that he was
indeed apprehended, but only after he called the military
police telling them where he was and that he was ' AWOL.
Further, he had been held at the unit for the three days after
his apprehension and had not attempted to flee. The sol-
dier’s -story was conﬁrmed by his commander. He was
released. : . : -

. In examining the charge sheet and the commander’s
memorandum in each of these cases, it would have been
easy ‘to conclude ‘that releasé ‘was" not possxble The
offenses supportéd a reasonable conclusion that the soldier
was a flight risk or presented a danger to the community.
By focusing the .defense attack on the criteria for confine-
ment, the defense was able to secure the telease of each
soldier with relatively little effort. ‘

‘In addmon to attackmg the govemment s case, it is also
helpful to present reasons why it is necessary for the client
to be released. These reasons might include unusual family
needs or the'need to help defense counsel prepare for trial.
Evidence showing the client’s good military record and his
ties to the community may also be presented. </ -

38See supra note 3.

39AR 27-10, para. 9-2b, governs the appointment of part-time military magistrates.

40]d.

41Appeals of the magistrate’s decision are governed by R.C.M. 305(j) and ate discussed infra.

©owooy . The Hearing , _
: Within seven days after imposition of pretrial confine-
ment, a military magistrate' must review the government’s
decision to place the soldier in confinement.38 This section

will focus ‘on problems: encountered at the magistrate
hearing. S :

‘Who conducts the hearing should be a matter of interest
for defense counsel. The military magistrate may be a mil-
itary judge or a part-time military magistrate.3® While
nominees for part-time ‘magistrate positions may not be
involved in prosecution functions and must be mature,3°
they are usually assigned to the local staff judge advo-
cate’s office. Defense counsel should not overlook the
poss1b111ty that the magistrate will feel pressure, real or
perceived, to make a decision that will be favorably
received by the staff judge advocate and the command.
This is partlcularly true when the hearmg is conducted at
the military installation where the soldier is assngned
rather than at the confinement facility. '

There is no easy answer to this problem. In individual
cases where the defense counsel believes confinement was
improperly continued, the remedy is to appeal to the mili-
tary judge assigned to the case.41 If a pattern can be ascer-
tained, the defense should contact the supervisory military
judge with those concerns.42 While the potential :for a
problem is always present, to the author’s knowledge no
actual problems have been encountered..

"Another area of concern involves the right to counsel.
The accused is not entitled to individual military counsel
for this hearing.43 Civilian counsel may be present.44
Whether - the soldier can insist upon the presence of his
detailed defense counsel is an open question. '«

1f 'Private Jones insists that you represent him at the
hearing, is he entitled to' your presence, even though the
hearing will take place at a confinement facility some dis-
tance away? While R.C.M. 305(f) permits the detail of
counsel for the limited purpose of the magistrate’s hearing,
it does. not mandate acceptance of that counsel. Even
though Private Jones has no right to request individua!
military counsel at the hearing, the rule does not address a
request for counsel already detailed to represent Private
Jones. If the sixth amendment right to counsel has already
attached, such as through preferral of charges, and an
attorney-client relationship has been formed, a strong
argument can be made that specially detailed counsel is
not an adequate substitute. = - . -

i
i

42AR 27-10, para. 9-1 g, provndes that mlluary maglslrates who are not mllllary judges w1ll be supervised by a member of the U. S Army Tnal J udlClary

43R,C.M. 305(6).

44R.C.M. 305 does not specifically provide for the presence of civilian counsel at this hearing. Entitlement to civilian counsel may be inferred, based on
the R.C.M. 305(e) advice, which includes the nghl to relam cmhan counsel, and R.CM. 305(1)(3)(A) which authorizes the presence of the ‘‘prisoner’s

counsel’’ at the magistrate’s hearing.
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‘'While each magistrate handles the mechanics of the
hearing differently, certain procedures should be common
to every hearing. The hearings are informal in nature, and

the rules of evidence do not apply.45 The government must

only show that it has met the requirements for pretrial con-
finement by a preponderance of evidence.46 The magis-
trate’s decision is ordinarily announced immediately after
a review of the evidence presented and is then formallzcd
in a written memorandum 47

At a minimum, the maglstrate,must review the com-
mander’s memorandum.4€ If a government representative
is present, he or she may make a statement.4® Whether that
statement is made before or after presentation of the
defense case is determined by the magistrate.

The soldier and his counsel have the right to be present
at the initial review, if practicable.5® What is considered
practicable is not defined. Defense counsel should strongly
object any time the review has been conducted without the
presence of the accused and counsel "

At some point after the maglstrate has rev1ewed thc
commander’s memorandum and any - supporting docu-
ments, the defense has an opportunity to make a presenta-
tion. This may include the submission of additional written
materials or a statement by the accused or counsel.5! Rule
for Courts-Martial 305(i) does not include provisions for
evidence to be presented in other than written form.52

The client’s statement is a- two-edged sword. A well
thought out statement from the client is often very effec-
tive. A promise to obey all orders and the terms of any
restriction imposed by the commander can also be helpful.
Defense counsel must warn clients, however, that anything
they say to the magistrate may be used against them during
their trial. If the client desires to make a statement, defense
counsel should carefully review the content of the state-
ment before it is made. Statements from clients regarding
the facts of their case should generally be avoided if
possible. Most clients find it very difficult to refrain from
making incriminating statements once they. start talking.

To avoid problems, the attorney should present any infor-
mation pertaining to the facts of the case in some other
manner. ;

While R.C.M. 305(i) would seem to bar consideration of
evidence not presented in written form, there are some cir-
cumstances where obtaining written statements ‘is simply
not practicable. When the soldier is confined at some dis-
tance from the available witnesses and his counsel for rep-
resentation, the defense counsel at the hearing may not be
able to present favorable defense evidence in writing.
Under these circumstances, a telephone conversation
between the witnesses and the magistrate is an alternative.
Keep in mind, however, that there will be no record, other
than that kept by the magistrate, of what witnesses had to
say.53 If information is presented orally, the defense coun-
sel should either request that the magistrate include a sum-
mary of that evidence in the memorandum or have the
witness write down what was said and present it to the
magistrate at a later time. If the magistrate is reluctant to
consider evidence presented orally, the defense can
request a delay in the hearing for good cause.54If the gov-
ernment  representative has presented information orally,
the defense counsel can argue that the defense should have
a similar right. A

: .While there is no prohibition on ex parte proceedings by
a'military magistrate,55 the defense must be notified of the
evidence so obtained and must be given an opportunity to
respond.36 Nonetheless, defense counsel should register
strong objections anytime proceedings are held outside the
presence of the accused and counsel. Only rarely can the
government show a cogent reason the accused and counsel
cannot hear the evidence adduced. '

. One major problem with the magistrate’s hearing is the
limited nature of the “*record.”” The magistrate must set
forth his factual findings and conclusions in ‘a written
memorandum. That memorandum, together with all docu-
ments considered, must be maintained by the magistrate
and furnished . to . the defense or government upon

4SR.C.M. 305(i)(3)(B). The rules governing pnvnleges and confessxons do apply, however

46R.C.M. 305(i)(3)(C).

47R.C.M. 305(i)(6). The memorandum and all other matters considered should be obtained by any defense counsel anticipating a pretrial mouon on the

issue of confinement.
48R.C.M. 305(i)(3)}(A).
91d.

50]d. See also United States v. Duke, 23 M.J. 710 (A.F.C.M.R. 1986); United States v.. Butler, 23 M.J. 702 (A.F.C.M.R. 1986), pet. denied, 24 M.J. 56

(C.M.A. 1987) (holding that it was error not to delay the hearing until the defense counsel could be present).

S1fd.

52The discussion to R.C.M. 305(i) indicates that the restriction on considering other than written materials is to **facilitate the promptness of the
proceeding’’ and to ensure that a record is available of the matters considered.

53R.C.M. 305(i}(6) requires the maglslrale to keep coples of all documents con51dcred but there is no requirement that information presented orally be
reduced to writing.

54R.CM. 305(1)(4) permits the magislrale to extend the seven;day period for the initial review of the confinement decision to ten days for ‘‘good cause.’’
55United States v. Bell, 25 M.J. 676 (A.C.M.R. 1987), pet. denied, 27 M.J. 161 (C.M.A. 1988).
56United States v. Malia, 6 MJ. 65 (C.M.A. 1978),
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request.57 Should counsel later wish to challenge the deci-
sion of the magistrate, the record of what was presented
and considered may be lacking. Particularly in a review for
abuse of discretion, tlus may work to the disadvantage of
the accused 58 :

It is certamly to the defense’s advantage to have avail-
able for the magistrate’s review pertinent provisions of the
Rules for Courts-Martial and any case law upon which the
defense intends to rely. While most military magistrates
are familiar with the rules governing pretrial confinement,
refreshing their recollection about recent court decisions
and explaining how they apply to the present facts may
well result in the client’s release.

Prepare the client for the very real probability that the
magistrate will not order release. Give the client a realistic
estimate of the chances of release. Remember that for the
client, the magistrate’s hearing is the first test of your abil-
ities as a lawyer and is a critical stage in acquiring the
client’s trust and confidence.

If the soldier has already entered pretrial confinement at
the time of the magistrate’s hearing, some of the initial
fear of what can or will happen to him in confinement has
already subsided. If the chances of obtaining release are
not good, discuss some of the advantages of remaining in
pretrial confinement. It is a sad commentary on the state of
some military units that a significant number of the sol-
diers in pretrial confinement at the Mannheim, Germany,
confinement facility do not want to be released to their
units.5? If the client feels that remaining in confinement is
in his best interests, it probably is.

Make certain that the client understands that the magis-
trate’s decision is not final and that there are alternative
means of obtaining release. Some soldiers have a tendency
to “‘burn bridges’’ once they feel that they are in jail
permanently. : '

Further Review of Conﬁnement Decisions

A soldier can be released from pretrial confinement by
his or her commander; the commander of the installation
on which the confinement facility is located; the military
magistrate; or, after charges have been referred, the mili-
tary judge detailed to the case.50 While reconsideration by

S7R.C.M. 305(i)(6)

the magistrate or a pretrial motion before the military
judge are the most likely means of obtaining release,
defense counsel may still want to consider appealing to
commanders.

Once a soldier has been placed in pretrial confinement,
it is difficult to convince a commander to release him.
Commanders have - very little incentive to reassume
responsibility for a soldier once that soldier is formally
placed in pretrial confinement. Commanders will gener-
ally defer to the decisions of the military magistrate after
responsibility for controlling the soldier has been trans-
ferred to the confinement facility. There are some circum-
stances where an appeal to the commander should be
made. When a soldier has a special skill needed by the
command, when the chain of command does not believe
strongly in the soldier’s guilt, or when the reason for plac-
ing the soldier in pretrial confinement no longer exists, an
appeal to the commander may be successful. Be prepared
to show the commander R.C.M. 305(g), which gives a
commander the authority to order release. It is essential
that counsel ensure that no local regulations have w1th-
drawn that authority.

. Arequest for reconsideration by the magistrate is proba-
bly the most likely method for obtaining release.6! During
the original hearing, the magistrate may indicate that there
are certain weaknesses in the case that can be exploited by
the defense counsel. Whenever significant information
that has not previously been considered is obtained,
defense counsel can request that the military magistrate
reconsider his or her decision in the light of the new infor-
mation. Military magistrates are generally liberal in grant-
ing reconsideration hearings.62

If the client is still in pretrial confinement when the
charges have been referred, then a motion for the client’s
release can be made to the military judge assigned to the
case®? during an article 39a session.54 The military judge
may order release in three circumstances: abuse of discre-
tion by the magistrate; when there has been no review by a
military magistrate and the information presented to the
judge does not justify continued confinement; or when
information not presented to the military magistrate estab-
lishes that the soldier should be released.ss

38R.C.M. 305(j) sets forth the standards for review of a magistrate’s decision by the military judge. Review is obtained by a motion for appropnate relnef

The burden of proof is upon the moving party. R.C.M. 905(c)(2)(A).

59Approx1mately one-fifth of the soldiers the authors represented at pretrial conﬂncmem hearings elect not to contest the decision to confine, comment-

ing that the confinement facility is better than being in their units.
SOR.C.M. 305(g).

61R.C.M. 305(i)(7) authorizes reconsideration of continued confinement,

€2]p Butler, 23 M.J. at 704-05, the Air Force court found error in the magistrate’s refusal to reconsnder his decision. The only significant new "mforma

tion’* was the presence of the accused’s counsel.

93The military magistrate does not lose the authority to order release, even lhough lhe case has been referred to trial. See R.CM. 305(g) While the
military judge acquires authority over the case at referral nothing in lhe rule indicates that the maglsn'ate (or the commander) loses the ability to order

release by virtue of referral.
%4R.C.M. 906(b)(8).
65R.C.M. 305(j)(1).

44 APRIL 1990 THE ARMY LAWYER DA PAM 27-50-208




While the military judge cannot conduct a de movo
review of the decision to confine,5 defense counsel
should not hesitate to move to obtain the release of a cli-

ent. It is almost always possible for the defense counsel to

present something that has not been previously presented
to the military magistrate. For example, the fact that a sol-
dier has been arraigned and can therefore be tried even if
he does flee is new information. Another example of new
information would be evidence of the client’s good
behavior while in pretrial confinement. During the initial
pretrial confinement hearing, the soldier is usually still in
administrative segregation and not in the general pretrial
prison population. Guards are often reluctant to offer opin-
ions about good behavior until the prisoner can be
observed in the general population. Guards should not be
overlooked as the source of favorable information. While
they may be reluctant to testify, the reports and records
they keep on prisoners may bc useful in demonstratmg
good behavior.

Most military judges v;/_ill take a close look at the evi-

dence and arguments and make up their own minds as to

whether pretrial confinement is necessary.5? Military
judges may also be more receptive to a defense argument
that the client’s release is necessary for the adequate prep-
aration of the defense case, particularly when facts are
complex, the defense counsel is located a long distance
from the confinement facility, and the requirement for
confinement is slight.

In exceptional cases, an extraordinary writ to the appel-
late courts may secure release of a client from pretrial con-

finement.58 While such cases are rare, counsel should keep
in mind that some of the court decisions dealing with the

pretrial confinement process are the product of an extraor-
dinary writ..

' Preparing the Client to Remain
in Pretrial Confinement

Even the most effective defense counsel will be unable
to secure the release of every client ordered into pretrial
confinement. While most clients are not likely to be
pleased by the news that the magistrate has or will order
their pretrial confinement continued, there are some
advantages accruing to the defense and the accused by
continued pretrial confinement. Discussing these advan-
tages with the client who is not likely to be released is
essential in encouraging the client to maintain a positive
attitude in pretrial confinement. The assessment of con-
finement facility cadre is of critical importance in deter-

mining custody level and eligibility for return to duty pro-
grams. A prisoner who maintains a positive attitude
while in pretrial confinement has a track record the cadre
can draw upon in making such recommendations.

As advocates, we naturally try to avoid adverse con-
sequences for our clients, and keeping clients out of con-
finement is generally assumed to be in their best interests.
At Jeast in the beginning, most clients will insist that you,
as their defense counsel, do all that you can to win their
release. In the scramble to win the release of the client, the
possibility that the client’s long-term interests might be
better served by having him remain in pretrial confinement
is often overlooked. The following discussion is not
intended to encourage defense counsel to ‘‘roll over’’ on
pretrial confinement decisions. On the other hand, with
many clients there is little or no chance of securing their
release. A full and frank discussion with these clients of
some of the advantages of remaining in pretrial confine-
ment may lead to fewer clients becoming disgruntled at
their attorneys’ inability to secure their release.

Ask the client to consider the following questions. Ishe
likely to commit other offenses? Is the unit “‘out to get
him?’* Is the case going to be disposed of by a guilty plea,
with confinement a likely part 'of the sentence adjudged?
Does he have a substance abuse problem? Does the gov-
ernment have a speedy trial problem? Can the case be ade-
quately prepared for trial with your client in pretrial
confinement? If the answer to any question is *‘yes,”” there
may be significant advantages for your client to remain in
pretrial confinement.

Pretrial confinement offers soldiers relatively few
opportunities to get into serious trouble. The conditions of
confinement are structured to keep problems to a mini-
mum. Any problems that do develop are normally handled
internally by the confinement facility’s disciplinary and
adjustment board.5® Soldiers released from confinement
and returned to their military unit, however, have innumer-
able opportunities to get into further trouble. Clients
released from confinement are normally placed on severe
restriction, and their actions are watched very closely by
their chain of command. Some commanders view a soldier
being returned to their unit from the confinement facility
as a slap in the face to their military authority and look for
ways to return the soldier to the confinement facility. Any
misconduct usually results in an immediate return to pre-
trial confinement and an additional charge added to the
client’s charge sheet. Clients who were originally confined
because of a series of military offenses that make it clear

¢6United States v. Rolfe, 24 M.J. 756 (A.F.C.M.R. 1987), pet. denied, 25 M.J. 238 (C.M.A. 1987).

670tero, 5 M.J. at 784 n.6. The court suggests that the trial judge should have the power to conduct a de novo review of the decision to hold a soldier in
pretrial confinement. See also United States v. Van Slate, 14 M.J. 897 (N.M.C.M.R. 1982). While both of these cases predate the 1984 Manual for Courts-
Martial, trial judges may be willing to find inherent authority to conduct de novo reviews, particularly when the magistrate is not a judge.

68See, e.g., Frage v. Moriarty, 27 M.J. 173 (C.M.A. 1988); Bertal v. United States, 9 M.J. 390 (C.M.A. 1980); Courtney v. Wllhams. 1 M.J. 267 (CM.A.

1976).

695ee AR 190-47, para. 9-12. The D & A Boards, as they are commonly known, handle prisoner mnsconduct of various types, including minor and severe

infractions of the confinement facility’s rules.
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that the client has not adapted to military life or that the client. The command may be more willing to recommend
client 'and the command do not get along are at the greatest approval of a discharge in lieu of court-martial if the client’
risk of returning to confinement with additional charges has already spent some trme in pretnal confmement

Drug dependent soldiers are also at risk.- ‘ . h
Cover these issues with your cllent Evaluate each case

Make certain that your client understands that he or she individually. The negative aspects of confinement must be
will earn - day-for-day credit against any confinement  pyjapced against the positive aspects. The stigma attached
adjudged in his case.” If, after evaluating your client’s to being in confinement, the heavily restrictive nature. of
case, you believe that.a conviction followed by confine- confinement, and the inconvenience of working with cli-
ment is a likely outcome, your client may want to earn that ents in confinement must be balanced against the positive
credit while awaiting trial. If released from pretrial con- aspects of pretrial confinement discussed above. Clients:

finement and placed on some form of severe restriction, immediately understand the negative aspects of pretrial
the soldier may not be much better off than when in con- confinement. Many clients, however, wish to remain in

finement. If the command is receiving advice from the trial confinement when they learn about the positive aspects of
counsel, the terms of the restriction may be quite severe, pretrial confinement. y

but not severe enough to warrant credit for pretrial restric-

tion tantamount to confinement.”? :

, ‘ Conclusron
'Clients with substance abuse or psychological problems ’ ’ co
are often better off remaining in pretrial confinement, Defense counsel normally have an uphill battle when
where access to drugs or alcohol can be controlled and fighting for the release of a client from pretrial confine-
where treatment for their problems is often mandated. This ment. In most pretrial confinement hearings, no matter
start at rehabilitation can be effectively used in your cli- how hard or well the defense counsel argues, the client
ent’s trial.”? The confinement counselors may be willing will not be released. 1t is very difficult to win the release of
to write letters about the client’s therapy for the court’s a client in cases involving serious violence, extended
consideration. At the very least, pretrial confinement will absence without leave, threats to witnesses, or repeated
keep your client away from any drugs or alcohol so that he, criminal acts. l)efense counsel should be eareful, however,
can make a respectable and coherent appearance on the not to assume that there is no chance for success based on
day of the court-martial. ‘ o the nature of the charges alone. Repeated efforts to win the

release of a client can prevail, even in the most unlikely
circumstances.” A careful evaluation of what is in the
client’s best interests and the facts of each case must be
undertaken before any conclusions can be reached.
Defense counsel should not overlook the importance . of
doing a thorough job of handling a client’s pretnal
confinement situation. An early victory or the appearance
of thorough preparation and active support can often

Another factor is that pretrial confinement is viewed as: ~ Win the client’s confidence at an early stage of the
punishment by the chain of command as well as by the case. v ‘ ' '

Speedy trial concerns should not be overlooked. While
the Burton demand rule may be dead,” the fact that a sol--
dier is in pretrial confinement puts a greater burden on the
government to try the case quickly. If there are any com-
plications in the case at all an astute defense counsel may
use the government’s speedy trial concerns as a bargaining
chip for the client in pretrial confinement.

"°Umled States v. Allen. 17 M. 126 (C.M.A. 1984) (soldler is entitled to day-for-day credit t‘or any pretrial conﬁnemem)

"1Restncuon tantamount to conﬁnement will also warrant day-for-day credit agamsl any sentence adjudged. United States v. Mason, 19 M. 3, 274‘
(C.M.A. 1985). The difficulty is in determining what restriction justifies award of sentence credit. Compare United States v. Smith, 20 M:J. 528"
(A.C.M.R. 1985), per. denied, 21 M.J. 169 (C.M.A. 1985) with Washington v. Greenwald, 20 M.J. 699 (A.C.M.R. 1985), writ appeal denied, 20 M J.324
(CM.A. 1985), nggms v. Greenwald, 20 M.J. 823 (A.C.M.R. 1985), writ appeal denied, 20 M.J. 196 (CM A.1985).

72See AR 190-47 chap 6, sec. lll USAREUR Supplemenl to AR 190-47 pana. 8-20(9). -

73See United States v. McCallister, 27 M.J. 138 (C.M.A. 1988) (modifying the speedy trial rule set out in United States v. Burton, 44 C.M.R. 166 (1971))
R.C.M. 707 adopts the 90-day rule first established in Burton, with some modifications. i

74Ip 1988, defense counsel in Europe were successt‘ul in winning the release from pretnal confinement of two soldiers charged with premeditated murder.
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Trial Judiciary Note
Annual Review of Developments in Instructions

' Colonel Herbert Green
- Military Judge, Fifth Judicial Circuit

This article is a review of some of the more important appellate cases of the last year involving instructional issues

Offenses.

In United States . v. Mancel the Court of Military
Appeals comprehensively examined the elements of
knowledge inherent in wrongful drug offenses. It deter-
mined that knowledge of the presence of the substance and
of its contraband nature were essential elements of the
offenses.2 These elements could be established by direct
evidence or by logical inferences drawn from the presence
of the illegal drugs.3 It declared that the judge’s instruc-
tions must include the knowledge elements and that failure

to so instruct was prejudicial error.# The court then stated:

The military judge may also instruct the court mem-
- bers that presence of the controlled substance autho-
_rizes a permissive inference under appropriate
circumstances that the accused had the type of
knowledge required to establish “‘possession’’ or
“‘use’’ as well as the type of knowledge required to
establish ‘“wrongfulness.’’s

United States v. SimsS furnislied the Army Court of Mil-
itary Review the opportunity to examine the instructional
issue involving these permissive inferences. Sims was
convicted of the wrongful use of cocaine. The conviction
was based on the results of a urinalysis that established the
presence of cocaine. The instructions included the knowl-
edge element required by Mance and also indicated that
the members could infer that the use was wrongful.? The
judge did not instruct how the members could determine
the requisite knowledge involving presence and made no
mention of permissive inferences involving this element.8
On appeal the omission was claimed as error. ;

126 M.J. 244 (CM.A. 1988).

The court found that, under the facts of the case, “‘the
military judge should have instructed that knowing inges-
tion of a controlled substance can be inferred from its pres-
ence in the body.”’® No objection to the instruction was
made, nor was there a request for an additional instruction.
Moreover, the court noted that an instruction on permis-
sive inferences would have aided the prosecution. Accord-
ingly, the accused was not prejudiced by the absence of the
instruction. '

One of the most basic concepts in the law of instructions
is that instructions should be given on those issues raised
by the evidence.-Accordingly, if the evidence raises lesser
included offenses or defenses, instructions on those mat-
ters should ordinarily be given.10 The same rule applies to
the charged offenses. Thus, if some evidence is presented
on a charged offense, that offense must be the subject of
instructions.1l When a specification alleges acts that are
offenses under two different legal theories, instructions on
each theory must be given only if each theory is placed in
issue by the evidence.l?2 United States v. Berg!3 is the
latest example of this concept.

The victim was shot in the head and died in an apart-
ment she shared with her two children and the accused.
The evidence ‘‘tended to show that another person could
have been endangered’'l4 by the accused’s actions. He
was charged with homicide under a specification that
alleged murder with intent to kill or inflict great bodily
harm and murder by committing an inherently dangerous
act evincing a wanton disregard for human life.15 The mil-
itary judge instructed on both theories of murder and the

2Upiform Code of Military Justice art. 112a, 10 U.S.C. § 912a (Supp. V 1987) [hereinafter UCM)).

3Mance, 26 M.]. at 254.

41d. at 255-56. See United States v. Brown, 26 M.J. 266 (C.M.A. 1988); United States v. James, 28 M.J. 772 (A.C.M.R. 1989).

5Mance, 26 M.J. at 256 (emphasis in original).
628 M.J. 578 (A.C.M.R. 1989).

7The pertinent part of the instruction is set out in the opinion. 28 M.J. at 580.

88ims was tried three months before the Mance opinion was published.

9Sims, 28 M.J. at 582. The court did not offer an example of a proper instruction. A proper instruction might be similar to the following: You may infer
from the presence of cocaine metabolites in his urine that the accused knew he used cocaine. The drawing of this inference is not required.

105ge, e.g., United States v. Taylpr, 26 MJ 127 (C.M.A. 1988); United States v. Wil;on, 26 MJ. 10 (C;M.A. 1988).
11See, e.g., Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 920(¢) [hereinafter MCM, 1984, and R.C.M.].

12Cf. United States v. Vidal, 23 M.J. 319 (C.M.A. 1987).
1328 M.J. 567 (N.M.CM.R. 1989).
1474, at 569.

1SMCM, 1984, Part IV, para. 43. Article 118, UCMJ proscribes four types of murder. Article 118(2) provides that anyone who without justification or
excuse kills another with the intent to kill or inflict great bodily harm is guilty of murder. Atticle 118(3) provides that a killing without justification or
excuse is murder if the perpetrator is engaged in an act which is inherently dangerous to others and evinces a wanton disregard of human life. The shont
form specification alleging murder proscribed by articles 118(2) and 118(3) is identical. Therefore, both theories of murder are alleged in the same short
form specification. Whether both forms of murder are in issue in any particular case depends on the evidence presented in coun.
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accused was convicted. The court set aside the conviction.
It held that when the accused’s animus is directed solely at
the deceased victim, the accused cannot be found guilty of
murder resulting from an inherently dangerous act.16
Because the instructions permitted such a findmg, the con-
viction could not stand. « ‘

The court’s holding is based wholly on its belief that-an
unlawful killing is not a violation of article 118(3) if the
killer’s animus is directed solely toward the victim. It cited
United States v. Davis7 as its authority. Davis, however,
provides no support for that belief. In Davis an altercation
between the accused and a taxi driver resulted in the death

of the driver. The accused was charged with felony
murder— death occurring during the perpetration of a rob-

bery.!# He was convicted of unpremeditated murder.1®
Because the instructions in Davis, as in Berg, covered both
theories of ‘unpremeditated murder': (arts. 118(2) and

118(3)), the court reviewed the elements of article 118(3).

It held that article 118(3)) prohibits klllmg resulting from
conduct

which is inherently dangerous to others in that it is
. directed towards persons in general rather than
" against a single individual in particular—that is
- where the actor has evinced a wanton disregard of

human life in the general or multiple sense. Since, in

this case the evidence disclosed that accused’s

wicked acts were directed solely against [the taxi
.~ driver]—so that the lives of no other persons were

placed in jeopardy—it was manifest error [to
. instruct on the elements of article 118(3)].2¢

" The holding of Davis is that no violation of article
118(3) occurs if only one person is put in jeopardy by the
accused’s conduct. That the animus is directed at one per-
son is immaterial. The latter was made clear by the Court
of Military Appeals less than one year after it decided
Davis.

16 Berg, 28 M.J. at 569.
1710 C.M.R. 3 (C.M.A. 1953).
18UCMJ art. 118(4).

In United States v. McDonald?! the accused and the vic-
tim argued in a squad tent. The accused subsequently drew
a pistol, fired three times, and killed the victim. The court
held that **firing a pistol under these circumstances cer-
tainly was an inherently dangerous act to every soldier in
the close confines of that tent as well as to those in the
immediate vicinity.”’22 Accordingly, even though the
accused’s animus was directed solely towards the victim,
he could be found guilty of a violation of article 118(3).

The court in Berg misread the law. As the court recog-‘
nized, because others were endangered by the accused’s

actions, murder proscribed by article 118(3) was placed in'
issue by the evidence. Accordingly, the military judge

properly instructed on the elements of that offense.23

In Unger v. Ziemniak?4 the Court of Military Appeals
reaffirmed its longstanding position that the military’s

compulsory urinalysis drug-testing program does not vio-
late the constitutional prohibition against unreasonable
seizures.2® The court cautioned, however, that the manner
of taking the urine may be so humiliating or degrading that

an order to submit a sample under those conditions could.

be unlawful. Accordingly, in a disobedience case, when
evidence is presented of an order to provide a urine speci-
men under conditions alleged to be unreasonable, the mili-
tary Judge should instruct that -

unless the members have been convinced beyond a l :‘

reasonable doubt that the requirements for producing

the urine specimen—including the manner in which. .

the direct observation was to be performed-—were

- reasonable and not unduly humiliating or degrading - -

the order was 1llegal and the accused should be :
acquxtted 26. ‘

In Umted States v.. Bradley?’ a dnll sergeant ‘was
charged with the rape and forcible sodomy of a trainee’s
wife. While the trainee was at his unit, the accused went to

19The court was instructed that unpremeditated murder was a lesser included offense.

20 Davis, 10 C.M.R. at 9 (emphasis added).
2115 C.MR. 130 (C.M.A. 1954)
2214, at 133.

23The followmg hypolheucal further 1llustrates lhls author's belief that the holding in Berg was erroneous. X drives his automoblle ata hlgh rate of speed
into a group of people intending to strike one of them. Unfortunately he succeeds and the intended target is killed. Under the holding in Berg, the accused

-would not be liable for murder under article 118(3) because his animus was directed solely at one person. Moreover, if the accused was drunk, which may

be a defense to a violation of article 118(2) (see United States v. Tilley, 25 M.J. 20 (C.M.A. 1987)), he may not be guilty of any degree of murder. It is
difficult to accept that such a consequence was intended by the drafters of article 118. .

2427 M.J. 349 (C.M.A. 1989).
25U.8. Const. amend XIV; see Murray v. Haldeman, 16 M.J. 74 (CM.A. 1983)

26Unger, 27 M.J. at 359, The Instruction is similar but not identical to 'the standard mstrucuon in the Benchbook. Dep’t of Army, Pam 27-9 Military
Judges® Benchbook, para. 3-23 n4 chap. 1 as Feb 1985) [heremafter Benchbook], see also Benchbook, para. 5-8.

2728 M.J. 197 (C.M.A. 1989).
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the wife’s trailer and, after various overt and implied
threats -and . intimidating ‘acts, engaged in sexual inter-
course and fellatio. His defense was consent. After instruc-
tions, 2 member asked for an interpretation of the word
force—*‘whether it is physical, mental, emotional ... or
what.’*28 The military judge responded by stating that the
force required must either overcome the victim’s resist-
ance or put her in such a position where she makes no
resistance.29 On appeal the defense claimed the instruction
was erroneous because it limited the concept of force to
actual force.30 The Court of Military Appeals affirmed. It
acknowledged that the challenged instruction appeared to
limit the concept of force to actual force, but stated that the
instructions previously given properly advised the mem-
bers of the concept of constructive force.3! Accordingly,
no prejudicial error occurred.

The military judge believed that the member was asking
how much force is necessary to commit rape.32 The
answer was a modification of the standard robbery instruc-
tion.33 Neither appellate counsel nor the Court of Military
Appeals interpreted the question as the military judge did.
Accordingly, the court did not address the question of how
much force is necessary.

. 'The answer to that question is not clear. In appropriate
cases, the force used need not be overt or physically brutal,
but can be subtle and psychological 34 The force may be
actual or constructive. Constructive force may consist of
expressed or implied threats of bodily harm.35 Where the
victim is unable to resist because of lack of mental or
physical faculties or where she is asleep, the force
involved in penetration will suffice.36 When the victim
does resist at least two questions remain unanswered: 1)
How much force is necessary?, and 2) Was the instruction
given in Bradley a correct answer to that question?

21d, a201. :
2]d. The instruction is set out in the opinion.

Defenses

In 1988, in a certainly less than momentous case,37 the
Court of Military Appeals reemphasized the law regarding
instructions on affirmative defenses. It held that when
some evidence of an affirmative defense is presented to
which the members might attach credit if they desire, it
was the duty of the military judge to instruct on that
defense.38 This is a sua sponte duty and one that is not
waived by the absence of a defense request for an instruc-
tion.3® Recently, the results in a significant number of
cases have turned on the issue of whether the evidence has
raised a defense that should have been the subJect of sua
sponte instructions.

In several cases the Army Court of Military Review
held that the evidence was insufficient to raise an affirma-
tive defense. In United States v. Box%® the charge was
agpravated assault by intentionally inflicting grievous
bodily harm.41 The evidence indicated that the accused
had consumed several beers and was in some state of
intoxication. The court held, however, that mere intoxica-
tion was not enough to raise the defense. To raise the
defense the evidence must show the accused was incapable
of forming the necessary intent. It is not enough to show
that alcohol clouded the accused’s judgment. Rather,
“*there must be credible evidence that the alcohol removed
his ability to make any judgement.’’42 A different panel
held that a blood alcohol level of 1.87 was insufficient to
raise intoxication as a defense to the same statutory
violation.43

In a third case#4 a heated and profane exchange between
a warrant officer and the accused was followed by an order
to be at ease. The accused continued the exchange and
eventually was tried for disobedience. The defense was
divestiture.45 The court stated that the language used was

30 Assuming the instruction was error, it’s difficult to see how it would prejudice the accused.
31Bradley, 28 M.J. at 202. The instructions are set out in the opinion, id. at 202 n.4.

32See Record of Trial, at 461-63. The author was the trial judge.
33Benchbook, para. 3-92.
34See United States v. Torres, 27 M.J. 867, 869 (A.F.C.M.R. 1989).

35See United States v. Hicks, 24 M.J. 3 (C.M.A. 197). The facts in Hicks are remarkably similar to those in Bradley.

36MCM, 1984, Part IV, para. 45. See United States v. Robertson, 34 CMR. 828 (A.F.B.R. 1963), rev'd on other grounds, 34 CM.R. 108 (C.M.A. 1963);
see also United States v. Bonano-Torres, 29 M.J. 845 (A.C.M.R. 1989); see generally United States v. Booker, 25 M.J. 114 (C.M.A. 1987).

37United States v. Taylor, 26 M.J. 127 (C.M.A. 1988). Taylor involved serious offenses—multiple rapes in the barracks. The facts and legal issues were
so clear that the need for a written opinion from the Court of Military Appeals is not apparent. It appears that the court issued a written opinion solely to

reemphasize existing law.

38 Taylor, 26 M.J. at 130-31.

3914 at 128-29. ‘

4028 M.J. 584 (A.C.M.R. 1989).

41UCMYJ art. 128(b)(2).

42Box, 28 M.J. at 585.

43United States v. Haynes, 29 M.J. 610 (A.CM.R. 1989)
44United States v. Collier, 27 M.J. 806 (A.C.M.R. 1988).

45See generally United States v. Richardson, 7 M.J. 320 (CM.A. 1971); United States v. Struckman, 43 C M.R. 333 (CM.A. 1971) United States v.
Johnson, 43 C.M.R. 604 (A.C.M.R. 1970); MCM, 1984, Part 1V, paras. 13C(5), 14C(1)(d); Benchbook, para. 3-25 n.5.
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certainly not that of the parlor or drawing room. Neverthe-
less, it.was. typrcal of that used in line units and motor
pools. To raise drvestrture the language must have been
outside the norm of darly actrvrtres Because it was not so
shocking, the failure to give a divestiture mstructron was
not error.%6 In a fourth case4? another panel held that
where the evrdence in a rape case shows that there was
either consent or a rape, and that no middle ground exists,
the defense of mistake is not raised by the evidence.48

United States v. Rose*® represents the other side of the
equation. The .-accused . was charged with aggravated
assault by intentionally inflicting grievous bodily harm.
The evidence established that the victim struck the first
blow, that the accused retreated and brandished a bottle,
that the victim was stabbed, and that shortly after the inci-
dent the accused said he acted in self-defense. The defense
requested that a self-defense instruction be given. The mil-
itary judge refused because the accused did not testify that
he believed he was in danger of grievous bodily harm. The
accused was convicted and the Court of Military Appeals
reversed. 3 , o

It held that the accused’s testimony regarding self-
defense was not a sine qua non for a self-defense instruc-
tion.50 The accused’s belief as to danger could be shown
by circumstantial evidence. Such a belief could be inferred
from the accused’s conduct and his statements after the
incident. Because the evidence taken as a whole raised the
issue-of self-defense, the refusal to give the instruction
was prejudicial error.

The failure to give a self-defense instruction was also at
issue in the Bradfords! case. The evidence indicated that
the victim twice approached the accused at a night club,
said he was a boxing champion, and tried to shadow box,,
Later the accused approached the victim and asked why
the victim had assaulted the accused’s friend. The victim
then punched the accused, knocking him backward. The
accused drew a knmife, held it at his side, and then bran-
dished it at the victim. The protagonists approached each
other, grabbed one another, and fell to the floor. In the
struggle the victim received several stab wounds. Appar-

ently, there was no direct evidence that the accused inten-
tionally stabbed the victim. The accused was charged with.
agpravated.assault and defended on a theory of accident
and self-defense by -using deadly force to deter.52 The
military judge instructed in accordance with the defense
theory,53 and the accused was convicted. On appeal the
issue was the lack of a seif-defense instruction regardmg
the actual use of deadly force. 54

The court reversed but its reasomng is not clear. The
evidence tended to show that the victim"was a ‘bully, a
mean drunk, and consrderably larger than the accused.
Apparently, the appellate court believed that the members
could find that the stabbing was intentional, yet justified in
self-defense. Because that theory was raised by'the evi-
dence but not preserted in the mstructlons reversal was
required.

Bradford clearly - illustrates  the - ‘general rule- that
defenses rdised by the evidence must be the subject of
instructions. It may be that the 'accused intentionally:
stabbed the victim, but.did not so testify because he did not:
apprehend great bodily harm or because he did not believe
the force he used was necessary. On:the other hand, the
stabbing may not have been intentional or grossly negli-
gent, With the evidence in such a posture and in light of
the defense theory of the case, the decision may be an
example of unwarranted solicitude for the accused. Nev-:
ertheless, because the accused testified, the present: situa-
tion might have been avoided if the accused was asked if
he intentionally stabbed the victim,;or if he apprehended
great bodily harm to himself, or whether he believed the
force he used was necessary. It is difficult to believe that in
a case with an experienced military judge the questions
were not- asked.5S If they were, no mention of them is
found in the opinion. Had they been. asked, the instruc-
tional issues most likely would have been resolved at, the
trial level.56

The mistake of fact instruction with ’resr)ect to si;eeifie
intent crimes was a critical issue in two opinions. In
United States V. Santuth" the accused was charged wrth

it

46The latest divestiture case and one in which the instruction is set out is United States v. ng, 29 M.J. 885 (A c M R. 1989)

47United States v. Eck, 28 M.J. 1046 (A.C.M.R. 1989).

48No request for an instruction on the defenses was made in any of the four cases.

4928 M.J. 132 (C.M.A. 1989).

:

5"See, eg., Umted States v. Gordon, c. M R. 94 (CMA. 1963), see also Umled Slates v. Cums, 1 MJ 297 (C MA 1976)

$1United Slales v. Bradford 29'M.J. 829 (A C.MR. 1989)
52See R.C.M. 916(e),(f). . .. _

53See Benchbook, paras. 5-2.V, 5-4.¢ . .

S4See id. at para. 5-2 1.

55See Mil. R. Evid. 614. Often during trials the evidence necessary to decide whether an instruction should be given is unclear. At these trntes lhe rrirlrtar’y
judge should ask appropriate questions in attempt to resolve the doubts. This questioning is not conducted to help cither side. Rather, it is to help the
military judge perform one of his more important tasks, that of giving the members proper and comprehensive instructions. o

561n this case, at defense request the judge included in his prehmmary instructions the instruction on the use of excessive force to deter Bradford 29 M 1.

at 831. The practice of giving preliminary instructions concerning procedural matters at the beginning of the trial is recommended. See United States v.

Waggoner, 6 M.J. 77 (C.M.A. 1978); Benchbook para. 2-24. These may also include specific instructions concerning credibility and reasonable doubt.

See United States v. Ryan, 21 M.J. 627 (A C.M.R. 1985) On occasion, as here, counsel have requested that the preliminary instructions include a specific.
defense that counsel believe will be in issue. The giving of such an instruction is within the discretion of the judge but the practice is not without some
risks. One of the inherent dangers is that all parties to the trial mcludmg the judge may concentrate on the mstructed issue and overlook olher issues that’
also must be the subject of. mstrucnons “This may have happened in Bradford : . : .

5728 M.J. 651 (A.C.M.R. 1989).
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larceny. He claimed he believed the property was aban-
doned and his pawning of the property was not an offense.
The military judge instructed that honest and reasonable
mistake that the property was abandoned was a defense.
The instruction was erroneous because abandonment
negates the element of larceny involving the specific intent
to permanently deprive. As such, belief that the property
had been abandoned need only be honest.

In United States v. DanielsS8 the accused was charged
with rape, but convicted of attempted rape. The judge
instructed that honest and reasonable mistake as to consent
was a defense. Attempted rape, however, is a specific
intent crime. Therefore, the mistake need only be honest.
Because a correct instruction with respect to the lesser
offense was not given, reversal was required.?

In 1986 Congress added article 50a to the Uniform Code
of Military Justice. ¢ The new statute prescribed the
defense of lack of mental responsibility. Subsequently, the
Manual for Courts-Martial was amended in order to be
consistent with the new statute.6! The Manual change also
prov1ded that evidence of a mental condition not amount-
ing to the defense of mental responsibility was not admiss-
ible on the issue of whether the accused entertained a
specific state of mind that was an element of the offense
charged.62 Shortly thereafter, the Court of Military
Appeals held that this Manual prohibition restricted men-
tal responsibility evidence permitted by article 50a and
therefore would not be enforced.s3.

United States v. Tarver5* was tried after the adoptlon of
article 50a and the change to the Manual, but before the
Court of Military Appeals invalidated the Manual’s evi-
dentiary limitation. The accused was charged with pre-
meditated murder. The military judge granted the
prosecution’s motion in limine and prohibited the defense
from presenting evidence of a mental condition that did
not amount to the defense of lack of mental responsibility.
When the case reached the appellate level, it was clear that
the judge’s ruling was erroneous, and the court reversed. It
declared that evidence of a mental condition that might
negate a statutory element of mens rea was admissible.
‘‘Further, when the evidence establishes a mental condi-
tion which may negate an accused’s ability to entertain a

5628 M.J. 743 (A.F.C.M.R. 1989).

required mens rea element of an offense, the military
judge must, sua sponte instruct.’’65 The court then cited a
Benchbook instruction that presumably satisfies the
instructional requirement.%6

The cited instruction states in part that the members
should determine whether the accused has a mental condi-
tion and whether, as a result of that condition, the accused
lacked substantial capacity to have the relevant statutory
mens rea. The instruction parallels the basic instruction on
lack of mental responsibilityS? and appears to require that
the members make predicate findings that a mental condi-
tion exists and that, as a result of the condition, there was a
lack of substantial capacity. Neither the statute nor the
Manual requires these predicate decisions. Moreover, the
lack of substantial capacity standard should only apply to
the defense of lack of mental responsibility. It appears that
the Tarver court has adopted a specific mental condition
instruction that is not necessary. The Benchbook instruc-
tion has provided constraints that are similarly
unnecessary.

In fact, what is needed is adherence to certain basic
principles. First, any competent evidence relating to the
lack of the required mens rea should be admissible. Sec-
ond, an instruction should be given requiring the members
to consider all the evidence in determining whether the
prosecution has established the required mens rea beyond
reasonable doubt. This instruction should be tailored to
indicate the specific mens rea evidence that should be con-
sidered. If adherence to these principles is maintained,
proper instructions without artificial and unnecessary con-
straints will be given.58

~ Intwo other cases involving instructions on defenses the
Court of Military Appeals reaffirmed existing law. In
one®? it held that the issue of objective entrapment?0 is for
the judge and not the members. Accordingly, an instruc-
tion regarding objective entrapment should not be given.
In the other case?! it held that good military character is a
pertinent trait and a defense to charges of sodomy and
adultery with the wives of an accused’s enlisted subordi-
nates. Therefore, the refusal to give a good character
instruction was error.?2

59The accused’s testimony only raised the issue of consent. Testimony of a psychologist raised the issue of mistake. In contrast to the proceedings in
United States v. Rose, 28 M.J. 132 (C.M.A. 1989), this was recognized at the trial.

SOUCMI ant. 50a.

61R C.M. 916(k).

62R.C.M, 916(K)(2).

$3Ellis v. Jacob, 26 M.J. 90 (CM.A. 1988)
6429 MJ. 605 (A.C.M.R..1989).

651d. at 609.

6 Benchbook, para. 6-5.

67Benchbook, para. 6-4.

68See United States v. Frisbee, 623 F. Supp. 1217 (N.D. Cal. 1985), Accord United States v. Gold, 661 F. Supp. 1127 (D.D.C. 1987). See generally

United States v. Pohlot, 827 F.2d 889 (3d Cir. 1987).
$9United States v. Dayten, 29 M.J. 6 (C.M.A. 1989).

79The doctrine of objective entrapment is concerned *‘with the elimination of undesirable }zohce practices rather than with the accused’s state of mind or

predisposition.’”” Dayton, 29 M.J. at 11. See generally United States v. Vanzandt, 14 M.

71United States v. Wilson, 28 M.J. 48 (C.M.A. 1989).
728ee id. at 49 n.1 and cases cited therein.

332 (CM.A. 1982).
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. Evidence

One of the most heavily htlgated rules’ of evidence is
Rule 404(b).72 The rule recognizes that evidence of other
crimes, wrongs, or acts may be relevant in a particular
case. When such evidence is offered, the military judge
must determine whether it is in fact relevant and not
unduly prejudicial,’4 and the judge must instruct the mem-
bers on the use and limits of that evidence.”S The rule can
also be a trap for the unwary judge. At times, judges have
permitted counsel to offer 404(b) evidence without making
them clearly articulate their theory of admissibility (rele-
vance). At other times, judges have permitted counsel to
present a litany of reasons that is only a repetition of Rule
404(b) itself. When judges do not pin down counsel or
when they permit rote incantations of the language of Rule
404(b), they do themselves a disservice and put at risk the
ability to achieve a fair tnal Two cases in the last year are
examples of the lack of precision in Rule 404(b) litigation
that resulted in instructional errors.

In United States v. Ferguson the accused was charged
with committing sodomy and other sexual crimes with his
stepdaughter. The prosecution was permitted to -present
evidence of ‘a unique method of commission of the sod-
omy7? that occurred with the stepdaughter significantly
earlier than the charged offense. It also presented evidence
of sodomy by this unique method committed with another
stepdaughter. The military judge did not make the trial
counsel clearly articulate the basis of admissibility of the
evidence regarding the other stepdaughter. Nevertheless,
he admitted it and instructed that it could be considered on
the issue of identity. Later, he changed his mind and stated
he intended to instruct that the basis was intent. He subse-
quently changed his mind again because specific intent is
not an element of sodomy.”® Finally, he instructed that the
evidence was relevant to modus operandl

The Court of Mllltary Appcals reversed. It held that
modus operandi is only relevant to identity.?® Because
identity was not.in issue in the case, the admission of the
evidence and the instruction was erroneous. ;

3Mil. R. Evid. 404(b).

-In United States v. Duncan® the accused was charged
with the premeditated murder of his fiancee. The military
judge permitted the prosecution to present evidence that
two years earlier the accused attempted to kill his present
ex-wife. The military judge initially ruled  that the
evidence was admissible to show the existence of a motive
to kill the fiancee and that the accused could harbor the
intent to kill. He instructed the members that the evidence
could only be considered ‘‘to prove the accused was
capable of forming a specific intent to kill’*81 and that they
could not consider that the accused is a bad person or has
criminal tendencies. The appellate court found that the
evidence only showed the accused’s bad character, which
is not permissible. Accordingly, the instruction that
purported to restrict the consideration of bad character had
no practical or legal effect.

At one time, the giving of a sua sponte uncharged
misconduct instruction was mandatory and the failure to
do so was reversible error.82 Eventually, the Court of
Military Appeals modified that rule. In United States v.
ThomasS3 it stated that when uncharged misconduct is
inextricably related to the time and place of the offense
charged, no sua sponte instruction is required. Conversely,
when there is no nexus to the time and place of charged
offense, an instruction is required ‘‘at least in the absence
of a defense request to the contrary.”’84 The modified rule
applied to cases tried prior to the adoption of Military Rule
of Evidence 105.85 That rule provides that when evidence
is: presented for a limited purpose ‘‘the military judge,
upon request, shall restrict the evidence to its proper scope
and instruct the members accordingly.’’86

In 1988, in United States v. Mclntosh8? the Court of
Military Appeals reexamined the requirement for
instructions when evidence of uncharged misconduct with
no nexus to the time and place of the offense charged was
admitted in evidence. Although the court made no
reference to Thomas or Rule 105, it held that the absence
of an unrequested limiting instruction was error.

74United States v. Reynolds, 29 M.J. 105 (C.M.A. 1989); United States v. White, 23 M.J. 84 (CM.A. 1986), see Huddleston v. United States, 108 S. Ct.
1496 (1988); United States v. Mirandes-Gonzalez, 26 M.J. 411 (C.M.A. 1988).

75United States v. Thomas, 11 M.J. 388 (C.M.A. 1981); United States v. Dagger, 23 MJ. 594 (A.F.C.M.R. 1986).

7628 M. 104 (C.M.A. 1989).
77The facts are set out in detail in the opinion.

78Two different concepts of intent may be involved in sex offense cases. Ore is the intent to gratify the individual’s sexual desires. The other is the intent
to commit the act. Even if the sex offense is a general intent crime, the intent to commit the act may be in issue in a particular case. Therefore, 404(b)
evidence showing intent may be relevant in a general intent sex offense case.

79Possibly, the court has reconsidered this extremely narrow and unfortunate position. See United States v. Reynolds, 29 M.J. 105, 109-10 (CM.A.
1989).

6028 M.J. 946 (N.M.C.M.R. 1989).

817d, at 950.

82See United States v. Grunden, 2 M.J. 116 (C.M.A. 1977).

8311 M.J. 388 (C.M.A. 1981).

841d. a1 392.

85The Military Rules of Evidence went into effect on1 September 1980. -
86Mil. R. Evid. 105.

€727 M.J. 204 (C.M.A. 1988).
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.. Less than ten months later, in United States v. Trimpers8
the court once again considered:the issue. The accused
made sweeping statements on both direct and cross-
examination that he had never used illegal drugs. In rebut-
tal, the prosecution offered evidence of the results of a
urinalysis that showed the accused tested positive for
cocaine. No instruction limiting the use of this evidence
was given. The court stated:

Upon request, the defense would have been entitled
. to a limiting instruction to this effect. However,
there was no request that the members be instructed
as to the limited purpose for which the challenged
evidence was admitted; and, absent such a request,
the military judge was not required to advise the
members in this regard. Mil. Rule Evid. 105.89

Thomas, MclIntosh, and Trimper, all written by Chief
Judge Everett, certainly send mixed signals to the trial
judge and to counsel. The waters are muddied and the
proper course is certainly not clear. Therefore, until the
court finally decides whether Rule 105 is in fact the law,
military judges should give uncharged misconduct instruc-
tions sua sponte for evidence not having a time and place
nexus to the offense charged, unless the defense requests
otherwise.

_The due process clause of the Consututlon requires that
to prove guilt, the prosecution must establish each element
of the offense beyond reasonable doubt.%0 When a judge
instructs that a jury may presume facts that establish an
element, the accused’s rights are violated.9! In Carella v.
California®? the judge instructed that the jury could pre-
sume theft by fraud and embezzlement.?3 The Supreme
Court reversed per curiam, holding ‘that the instructions
and result in the California courts were ‘‘plainly at odds
with prior Supreme Court decisions.’’94

Presumptions in instructions were also mentioned in
United States v. Sparks.S5 In this drug case the judge
instructed that there was a permissible presumption of

8828 M.J. 460 (C.M.A. 1989).
85]d. at 468.
%0/n Re Winship, 397 U.S. 358 (1970).

regularity in the handling of drugs at the laboratory.®6 He
also stated that the members were not required to accept
this presumption. The Court of Military Appeals affirmed.
Although the court found that the word ‘‘inference’”
should have been used instead of ‘‘presumption,’’ the
judge stated the presumption was permissible and could be
disregarded. In the absence of a defense objection, the
accused was not entitled to relief.9?

United States v. McKinnie%8 involved the accomplice
testimony instruction. The accused, a military instructor,
was charged with fraternization with several students in
violation of a regulation. The regulation applied to both
parties to the relationship and both could violate it. The
students testified against the accused, and the defense
requested that the accomplice testimony instruction®® be
given. The judge refused. The refusal to give the instruc-
tion was ‘error,1% but, under the facts, non-prejudicial.

- Prior to the adoption of the Military Rules of Evidence,
military law followed the Massachusetts rule conceming
voluntariness of confessions.101 Under that rule, the mili-
tary judge was initially required to determine the volun-
tariness of a confession. If he determined it was voluntary,
he was required to instruct that the members had to find
beyond reasonable doubt that a confession was voluntary
before they could consider it as evidence against the
accused.192 Under present law, the military judge makes
the final decision on the admissibility of a confession.103
The accused may present the members evidence with
respect to the voluntariness of the statement. If such evi-
dence is presented, the judge must instruct that the mem-
bers should consider such evidence and give the pretrial
statement the weight it deserves in light of all the
evidence.104

In United States v. Miller195 the defense attempted to
resurrect the long superseded confessions procedure. On
appeal, the defense cited a 1975 military casel% as requir-
ing the military judge to instruct in accordance with the

91Yates v. Aiken, 108 S. Ct. 534 (1988), Francis v. Franklm, 7 U S. 307 (1985), Sands!rom v. Montana, 442 U.S. 510 (1979).

9257 U.S.L.W. 4731 (1989).

93The instruction is set out in the opinion.
$4Carella, 57 U.S.L.W. at 4731,

9529 M.J. 52 (CM.A. 1989).

96 The instruction is set out in the opinion. Id. at 57. The Court of Military Appeals presumes regularity in the handling of drugs at chemical laboratories.
See United States v. Porter, 12 MJ. 129 (C.M.A. 1981); United States v. Strangstalien, 7 M.J. 225 (CM.A. 1979).

971t held that plain error did not occur. See United States v. Fisher, 21 M.J. 327 (C.M.A. 1986).

9829 M.J. 825 (A.C.M.R. 1989).
99See Benchbook, para. 7-10.

100]n United States v. Adams, 19 MJ. 996 (A.C.M.R. 1985), a fratemnization case similar to McKinnie, the court found it was prejudicial error to fail to

give an accomplice testimony instruction that had not been requested.

101 Manual for Courts-Martial, United States, 1969 (Rev. ed.), para. 140a.(2) (hercinafter MCM, 1969), see United States v. Clark, 7 M.J. 179 (C.M.A.

1979); United States v. Mewborn, 38 C.M.R. 229 (C.M.A. 1968).

102See generally Dep’t. of Army, Pam. 27-9, Military Judges' Guide, ch. 5 (May 1969).

13Mil. R. Evid. 304(e)(1).

104Mil. R. Evid. 304(e)(2).

10528 M.J. 998 (A.C.M.R. 1989).

106United States v. Graves, 1 M.J. 50 (C.M.A. 1975).
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old procedure. The ¢ourt rejected the claim and affirmed.

It held that the confessions procedure set out in the Mili-
tary Rules of Evidence was proper. As such, the military
judge was not required to instruct the - members that they

should determme voluntanness beyond a reasonable

doubt.

Procedure

Procedural matters involving instructional issues were
considered in several cases. In United States'v. Baker1o7
the accused pleaded guilty to two speclficatlons of carnal
knowledge as lesser included offenses of rape.108 The mil-
itary judge conducted a providence inquiry and then
entered findings of guilty inaccordance with the pleas.
The rape charges were then contested in front of the mem-
bers. When a plea of guilty is made to a lesser included
offense, a finding should not be entered if the greater
offense is contested.’%® Accordingly, the judge erred by
entering the findings of guilty. The court emphasized that
the proper procedure is to inform the members of the plea
and its meaning and effect prior to receipt of evidence.

Afterward, when final instructions are given, the members.
should be instructed that if the accused is found not guilty:

of the greater offense, they must fmd the accused guilty of
the lesser.110 Co

In United States v. Pendry'1! contrary to the Manual!12'

the military judge gave instructions on findings prior to

argument. ‘The court found the error to be non-.

prejudiciall13 and recommended that Judges be given dis-
cretion with respect to the timing of instructions. Most
expenenced trial judges want as much discretion as possi-
ble in “‘running their court.”” In many jurisdictions,
however, more than one judge presides on a regular basis.
The same counsel and members may participate for a sig-
nificant period of time. Thus, these participants could see
the timing of instructions change from. case to case
dependmg on the inclination of that day s judge. The
inconsistency and confusion that may arise should be con-
sidered before adoption of the recommendation.

10728 M.J. 900 (A.C.M.R. 1989).

In United States v.- Kendrick114 the court indicated that
the procedure requiring the junior member to collect and
count the ballots prior.to the checking of the ballots by the
President ensures accuracy of the vote count.'Accordingly,
an instruction that advises the junior member to collect the
ballots but does not direct him to count them is error.}15

Sentencing
In United States v. Denny!16 the issue was the use in
sentencing of the accused’s voluntary absence from trial.
A Department of the Army Form (DA Form) 4187 reflect-
ing the accused’s absence was admitted on the merits to
establish that the accused could be tried in absenna In the
sentencing phase the judge instructed that the ‘accused
could not be sentenced for the absence, but gave no further
instructions regarding the absence. The court held that the
instruction was not complete. A complete instruction must
inform the members how the absence should be consid-
ered. The judge should have instructed that the absence
could only be considered as it affects the accused’s
rehabilitative potential. Nevertheless, there was no defense
objection, and the error was waived. e
Several issues are ralsed by this case. The first is
whether the members should have seen the DA Form 4187
on the merits. The issue of whether the accused could
properly be tried in absentia is solely for the judge to
decide.11? Thus, it was unnecessary to present the DA
Form to the membels 118'Assuming it was proper to pres-.
ent the DA Form to the members, the second issue is
whether any limiting sentence instruction was
necessary 119 o o

Prior to 1969 evidence of uncharged misconduct adrmt-
ted on the merits could not be considered in sentencing.120
The law officer was required to instruct that such evidence
could only be considered for the purpose for which it was
admitted. The 1969 Manual!2! changed the law. There-
after, any evidence of uncharged misconduct properly

105 Prior to the publication of the 1984 Manual, carnal knowledge was a lesser included offense of rape. The 1984 Manual removed carnal knowledge
from the list of lesser included offenses of rape. MCM, 1984, Part IV, para. 45(d). It appears that nejther the trial participants nor the court recognized the
change. Notwithstanding the Manual, it appears that a properly drafted rape specification could include the lesser offense of carnal knowledge. -

19R C.M. 910(g).

1105¢e Baker, 28 M.J. at 901 n.2 and authorities cited therein.
1129 M.J. 694 (A.C.M.R. 1989).

H2R.C.M. 920(b).

1

)

13 ]nterestingly, the opinion makes no reference to Umled States v. Sanuago-pavxla, 26 M I 380 387 n. 6 (C M A. 1988), where the Court of Mllltnry‘

Appeals indicated some dissatisfaction with a similar procedural violation.

11429 M.J, 792 (A.C.M.R. 1989); see United States v. Hutto, —— M.J.
1151n the absence of ob_]ecuon the error is walved It is not plnm error.
11628 M.J. 521 (A.C.M.R. 1939).

xxxxx

(A.C.M.R. 18 Dec. 1989).

117The issue of whether the accused could be tried in'absentia ‘was litigated outside the presence of the members. Denny, 28 M.J. at 524 n.1.

118 See generally R.C.M. 804,

119When an accused is tried in absentia the military judge must instruct prior lo ﬁndmgs on the effect of the absencc See Umted States v. Minter, 8 M.J.

867, 869 (N.C.M.R. 1980), aff’d, 9 M.J. 397 (C.M.A. 1980).
120United States v. Tumer, 36 C.M.R. 236 (C.M.A. 1966).
121MCM, 1969, para. 76a.
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received on the merits could be considered by the mem-
bers in sentencing. No specific limiting instruction was
required.122 The 1984 Manual made no change to the
expanded use of this evidence.123

In United States v. Chapman124 the Navy-Marine Corps
Court of Military Review held that a mllltary judge may
consider voluntary absence from trial on the issue of the
accused’s rehabilitative potentlal The Court of Military
Appeals summarily affirmed stating that it was proper to
consider the voluntary absence ‘‘for rehabilitation ‘and
retention in the service.’*125 In Denny the court found that
Chapman at both appellate levels limited the use of volun-
tary absence evidence. Chapman, however, represents an

expansion rather than a limitation on the use of such.

evidence.

In United States v. Hardin,'26 a case decided prior to
Chapman, the court mdlcated that no use of voluntary
absence evidence could be made in sentencing.!?” The
trial judge in Chapman rejected that language as dicta and
opined that he could use the evidence in sentencing as rele-
vant to rehabilitation potential.128 It was this expansive
use of such evidence that was affirmed in both appellate
courts. Accordingly, it is far from clear that the Denny
court was correct as a matter of precedent in ruling that the
judge erred by failing to instruct that voluntary absence
evidence is limited to the issue of rehabilitative potential.

‘Under Rule 1001(b)(2)129 evidence of the accused’s
past *‘conduct ... [and] ... performance’” as shown by his
personnel records are admissible in sentencing. Rule
1001(b)(5)13° provides that opinion as to rehabilitation
potential is also admissible. In Denny the court recognized
that the DA Form 4187 would not be admissible under-
Rule 1001(b)(5), but would be admissible under Rule
1001(b)(2). Rule 1001(b)(2) evidence is separate and apart
from rehabilitation potential evidence covered in Rule

122 United States v. Worley, 42 C.M.R. 46 (C.M.A. 190).

18 S¢e R.C.M. 1001-1005.
12420 M.J. 717 (N.M.C.M.R. 1985).

12523 M.J. 226 (C.M.A. 1986).

126 14 M.J. 880 (N.M.C.M.R. 1982).
12714, at 881.

128 Chapman, 20 M.J. at 718.
122R.C.M. 1001(b)(2).

130R C.M. 1001(b)(5).

1001(b)(5). Nevertheless, the court ruled that this evi-
dence, admissible under Rule 1001(b)(2), must be consid-
ered only as evidence that is the subject of Rule
1001(b)(5)—rehabilitation potential. In effect, the court
ruled that evidence admitted under one subsection of the
rule can only be considered as pertaining to evidence
referred to in a separate subsection. Furthermore, a limit-
ing instruction is required. 13!

The court’s decision is contrary to the plain and unam-
biguous wording of the Rule. Moreover, it confuses and
commingles evidence that is designed by the drafters of
the Manual to be considered under separate rationales. The
ruling of the court in Denny is not required by case law.
Moreover, it is the result in part of an unfortunate
entanglement of rules of evidence that should be kept sep-
arate. Also, it does violence to the clear intent of the Man-
ual’s drafters to bring more information to the attention of
the sentencing authority. Accordingly, the instructions in
Denny were neither erroneous nor incomplete.

In United States v. Maharajh132 the military judge
instructed that it is the duty of the members to adjudge a
punitive discharge if they conclude that further service is
not warranted. The instruction is clearly erroneous. It not
only informs the members of an improper basis for sen-
tencing, but confuses the concepts of retention and punish-
ment, 133

Erroneous sentencing instructions were also given in
United States v. Chaves.134 At trial counsel’s request, the
judge instructed that the members should consider the
accused’s lack of remorse. The lack of remorse was appar-
ently based on the failure of the accused to indicate
remorse during his unsworn statement.135 The court held
that the instruction was essentially a comment on the
failure to speak.136 Moreover, such an instruction could
only encourage ‘‘boiler-plate remorse statements.’*137

131 No such limiting instruction is required for evidence admitted under Rule 1001(b)(2). The members are always instructed that the accused is to be
sentenced only for the offenses of which he has been found guilty. See Benchbook, para. 2-37. The military judge so instructed.

13228 M.J. 797 (A.F.C.M.R. 1989).

133 See United States v. Ohrt, 28 M.J. 301 (C.M.A. 1989), where the court distinguishes the purposes of an administrative hearing—retention or
separation—from that of court-martial sentencing—degree and severity of punishment. Although a punitive discharge separates an individual from the
service it is a punishment and should not be imposed solely because retention in the service is not warranted. See also United States v. Antonitis, 29 M.J.
217 (CM.A. 1989).

13428 M.J. 629 (A.F.C.M.R. 1989).

135The statement covered his personal background, service expenenoe, some of the events leading to the charges, his present work assignment and his life
with his new wife and child.

136When the accused remains silent, comment on the failure to testify or make any statement is clearly error. When the accused makes a statement in
sentencing, however, what he doesn’t say, especially when he is not subject to cross-examination, may be more important than what is said. Therefore,
comment on the failure to indicate remorse may be proper. In a contested case an expression of remorse on sentencing might tend to irritate members and
indicate the accused is not credible. Accordingly, for policy reasons the decision is reasonable.

137 Chaves, 28 M.J. at 693.
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In United States v. Flynn138 the court again considered -
the issue of collateral matters on sentencing.!3® Over

defense objection, the military judge instructed that there
existed a child molester treatment program at the Umted
States Disciplinary Barracks. 'In response to membe
questions, the judge further instructed that a similar pro-
gram existed at the Fort Riley Correctional Activity and
informed the members of the length of confinement neces-
sary to ensure a transfer to elther faclhty 140 The court had
previously held that

‘[w]hether proper counsellng programs would be

available at Fort Leavenworth durmg confinement

and if so, whether those programs were accessible to
appellant were matters that clearly were collateralu
- consequences of the sentence awarded.!4!

Nevertheless, becﬁusé the defensckkhad ihtroduced evi-

dence suggesting that incarceration of child molesters was
not appropriate, evidence of pertinent treatment programs
was proper rebuttal. -

The court made no specific reference to that part ‘ofl the

instruction that informed the members of the length of sen- -

tence necessary to ensure confinement in the various facil-
ities. Judges are aware of service policies that provide for

incarceration at various “confinement facilities. Court.

members ordmanly are not privy to such information. In
Flynn the information was provided in order to place the

treatment programs and their availability to the accused in |

proper focus. The question not resolved by the court,

however, is whether the judge should regularly give such .
information to the members. The argument for giving such

13328 M.J. 218 (C.M.A. 1989).

information is that it'leads to more intelligent sentencing. -
The contrary argument’ is that it may 'lead to longer
sentencing to ensure ‘that the accused is sent to a more
severe facility.142 ’

Capital sentencing instructions were significant issues
in two cases. In Penry v. Lynaugh'43 the Supreme Court '
reaffirmed that sentencing authorities must consider all ‘
mitigating evidence when deciding whether to 1mpose cap-
ital punishment. Texas procedure required juries to answer
three questions before capital punishment may be
imposed,144 and its constitutionality had previously been
upheld.145 In Penry its. constitutionality as applied was
challenged. The defendant asserted that under the proce- .
dure his mental retardation and status as a victim of child
abuse could not be considered by the jury as a mitigating
factor.146 The court agreed and held that the failure to
instruct that the accused’s mental retardation and child-
hood abuse were mitigating factors that the jury must con-
sider was prejudicial error.

In United States v. Curtis'47 the ‘military judge
mstructed that in order to ad_]udge the death penalty,148
two votes were required. First, the members must unan-
imously find beyond reasonable doubt that at least one of
the aggravating factors existed. Second, they must unan-
imously agree that the death penalty was appropriate. The
accused claimed that the members should also have been
instructed that a third vote was necessary. He argued that
the members should have been instructed *‘to vote and
unanimously find that any extenuating or mitigating cir-
cumstances were substantially outweighed by any
aggravating factors.”*14? The court rejected the argument
and affirmed. It held that only two votes were required.’

139See, e.g., United States v. Henderson, 29 M.J. 221 (C.M.A. 1988) (effect of punitive ‘discharge on retirement pay and benefits); United States v.
Murphy, 26 M.J. 454 (C.M.A. 1988) (Air Force regulation governing eligibility for Correction and Rehabilitation Squadron); United States v. Griffin, 25
M.J. 423 (C.M.A. 1988) (effect of sentence with and without punitive discharge on retirement benefits); United States v. Brown, 1 M.J. 465 (C.M.A.
1976) (tax consequences of a sentence); United States v. Quesinberry, 31 C.M.R. 195 (C.M.A. 1962) (specific consequences of a bad conduct discharge).

140The discussion with counsel and the instructions are set out in the opinion. Flynn, 29 M.J. at 219-20.
141 United States v. Lapeer, 28 M.J. 189, 190 (C.M.A. 1989). Lapeer is factually similar to Fiynn.

142n United States v. Murphy, 26 M.J. 454 (C.M.A. 1988), the defense offered an extract of an Air Force Regulation that set forth the criteria for entrance
into a correction and rehabilitation unit. The regulation provided in part that for entrance an accused needed to have no more than 18 months confinement
remaining to be served. Despite the similarity, the court in Flyan made no mention of Murphy. This omission can lead 1o unnecessary confusion.

14357 U.S.L.W. 4958 (U S. 1989)

'“The questlons are set out in the opinion. Id at 4960

143 Jurek v. Texas, 428 U S. 262 (1976). ‘

146Sce Penry, 57 U.S.L.W. at 4963. Penry argues that his mitigating evidence of mental retardation and childhood ‘abuse has relevance to his moral
culpability beyond the scope of the special issues, and that the jury was unable to express its *‘reasoned moral response’” to that evidence in determining
whether death was the appropriate punishment. PR
14728 M.J. 1074 (NM.C.M.R. 1989). R e o o W

148 So¢ generally R.C.M. 1004, 1005.

149 Curtis, 28 MJ at 1078.
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Government Appellate Division Note

Resolving the Ambiguity?: The Army Court Decides United States v. Bowen

Captain Clay E. Donnigan
Government Appellate Division

Introduction

Rule for Courts-Martial 1003(b)(2) provides that
“‘[u]nless a total forfeiture is adjudged, a sentence to for-
feiture shall state the exact amount in whole dollars to be
forfeited each month and the number of months the forfei-
tures will last.”’® In a line of decisions beginning with
United States v. White,2 the Army Court of Military
Review erroneously mandated the convening authority’s
compliance with R.CM. 1003(b)(2). Subsequently, the
Air Force Court of Military Review followed the Army
court’s lead.3 Then, in United States v. Bowen* the Army
court, sitting en banc, reversed itself and ruled that the
convening authority’s action need not comply with R.C.M.
1003(b)(2). In analyzing the propriety of the convening
authority’s action in that case, however, the Army court
demonstrated misplaced reliance on early military law pre-
cedents and left open to attack, as ambiguous, actions by
convening authorities that specifically provide for forfei-
tures to run pending the execution of a punitive discharge.

The Prior Decisions

In White the Army Court of Military Review held that
the convening authority erred in approving a *‘forfeiture of
$426.00 pay per month ‘for so long as the accused is
entitled to pay’ *’ because the forfeiture provision ‘‘did not
comply with the express terms’’ of R.C.M. 1003(b)(2).5
The Army court apparently determined that this action by
the convening authority created a forfeiture of pay to run
for an indefinite period of time.S Therefore, the court lim-
ited ‘‘the approved forfeitures to a one month time

period.”’” In United States v. Conforti® the Army .court
held that the convening authority erred in approving a
¢ ‘forfeiture of % pay per month until the bad-conduct dis-
charge is executed.”’’® As supporting authority, the court
cited United States v. Wakeman1© for the proposition that
the convening authority’s approval of the forfeiture por-
tion of any sentence must comply with the provisions of
R.CM. 1003(b)(2).1! The convening authority’s action,
which provided for forfeitures to run ‘“until the ... dis-
charge is executed,”” was changed to provide for the for-
feitures to Tun for nine months.22 Despite reaching
inconsistent results, White and Conforti required that, at a
minimum, any action taken by the convening authority
pertaining to forfeitures must comply with R.C.M.
1003(b)(2).12 i

United States v. Bawen

In Bowen the appellant was sentenced to a bad-conduct
discharge, forfeiture of all pay and allowances, and reduc-
tion to Private E1.14 The convening authority approved
appellant’s punitive discharge and reduction in grade, but
approved only so much of the forfeiture as provided for
‘‘forfeiture of $447.00 pay per month until such time as
the bad-conduct discharge is executed.’’15 Appellant
appealed, asserting ‘‘that the convening authority’s action
with respect to forfeitures is ‘ambiguous and irregular in
that it fails to state the number of months the partial forfei-
tures will last as required by R.C.M. 1003(b)(2).’’*16

The Army court addressed the following issues: 1)
Which rules or standards apply when judging the propriety

1Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1003(b)(2) [hereinafter MCM, 1984, and R.C.M. 1003(b)(2), respectively].

2United States v. White, 23 M.J. 859 (A.C.M.R. 1987).

3See, e.g., United States v. Frierson, 28 M.J. 501 (A.F.C.M.R. 1989); United States v. Pace, 27 M.J. 829 (A.F.C.M.R. 1988), pet. denied, 28 M.]. 162
(C.M.A. 1989); United States v. Darby, 27 M.J. 761 (A.F.C.M.R. 1989), pet. denied, 28 M.J. 292 (C.M.A. 1989).

4United States v. Bowen, 29 M.L. 779 (A.C.M.R. 1989) (en banc).
S White, 23 M.J. at 859.
6See id.

1d.

8United States v. Conforti, 26 M.J. 852 (A.C.M.R. 1988), pet. denied, 28 M.J. 363 (C.M.A. 1989).

2Id. at 855 (footnote omitted).

10United States v. Wakeman, 25 M.J. 644 (A.CM.R. 1987).
U Conforti, 26 M.J. at 855.

12/d. at 856.

13See White, 23 M.). at 859; Conforti, 26 M.J. at 855.
13Bowen, 29 M.J. at 780.

1514,

1674,
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of the convening authority’s action as it pertains to forfei- .

tures?; and 2) Was the convemng authority’s action in this
case proper? Turning to the first issue, the court observed:

R.CM. 1003(b)(2) pertains to authorized punish--
ments which may be adjudged by a court-martial and
not to actions by the convening authority in acting
“upon sentences imposed by courts-martial. Indeed,
the plain language of the rule renders its require-
‘ments  inapplicable when total forfeitures are
“adjudged. Instead, the provisions of R.C.M. 1107

- must ‘be applied to determine the propnety of the
oonvenmg authonty s actlon 17;

The court continued nts analysxs by notmg that while the

““action on- [a] sentence is “within the sole discretion of the
convening authority’ and is ‘a matter of command pre-
rogative,’ *’18 the convening authority’s exercise of such
discretionary power is limited. ‘“ “The convening or higher
authority may not increase the punishment.imposed by a
court-martial.”"’1° The court also noted that ‘‘‘[w]hen
mitigating forfeitures, the duration and amounts of forfei-
ture may be changed as long as the total amount forfeited
is not increased and neither the amount nor duration of the
forfeitures exceeds the jurisdiction of the court-
martial.’ **20 The court then explained that, as a final lim-
itation, ‘‘[i]f the ... action is ‘incomplete, ambiguous, or
contains clerical error,” this court, acting pursuant to Arti-
cle 66, UCM]J, may instruct him (the convening authority)
‘to withdraw the ongmal actlon and substitute a corrected
actlon T :

Applymg R C M 1107 the court percexved “no reason
to set aside or otherwise modify the convening authority’s
action’’ because ‘‘[t]he total amount of forfeitures was not
increased nor was the duration extended beyond some time
period specified in the sentence adjudged by the court-
martial or its jurisdictional limits.**22 The court also found
that the approved sentence was not ‘‘ambiguous’” because
it failed *‘to specify the number of months the forfeitures

[would] last.”’23 ““To the contrary, the duration of for-
feltures is quite specific: the date the discharge is

executed.’”24 The court cited two cases; United States v.

17/,

1874, (quonng R CM. 1107(b)(1))

1914, (quoting R.C.M. 1107(d)(1)).

2014, at 780-81 (quoting R.C.M. 1107(d)(1) discussion).
2114 at 781 (quoting R.C.M. 1107(g)).

224

2]d.

24]d.

25United States v. Rios, 35 CM.R. 88 (C.M.A. 1964).
26United States v. Smith, 12 C.M.R. 92 (C.M.A. 1953).
27Bowen, 29 M.J. at 781 (quoting Rios, 35 CM.R. at 90).
281d. (quoting Smith, 12 C.M.R. at 95).

2974,

307d,

31]d. (quoting Rios, 35 C.M.R. at 90).

32]d.

3Smith, 12 CM.R. at 94 (emphasis in original).

Rios?5 and: United States v. Smith,26 in support of this
dctermmatlon and opined:

Although this would have been unknown at the time
the action was taken by the convening authority, it is
“‘susceptible of ready conversion into a definite
period, and [is] not invalid because it did not itself
recite, as recommended by the Manual, the specific
number of months the forfeiture was to remain in
‘effect.”’27 ’

- As addmonal support the court noted tha “[t]he hold-
ing in Rios is based on one of the Court’s earliest opinions
on this issue in which it held that an approved sentence to
‘forfeiture of fifty ($50) per month during the period of
confinement and until release therefrom’ was not uncer-
tain.’’28 The court upheld the convening authority’s action
and concluded that the action did not evidence an abuse of
discretion.?? :

Analysis

~ 'The Army court in Bowen correctly determmed that the
convening authonty s action with respect to forfeitures is
governed by R.C.M. 1107, nét R.C.M. 1003(b)(2). Pur-
suant to R.C.M. 1107(g), the court also correctly con-
cluded that the convening authority’s action to approve
forfeitures of “$447.00 pay per month until the discharge
is executed’’ is not ambiguous, but is ‘“quite specific: the
date the discharge is executed.’’3? The .court’s reliance on
Rios and Smith for the proposition that the action is not
uncertain because it is **‘susceptible of ready conversion
into a deﬁmte period’ >’*31 s, at best, misplaced and ten-
uous. Furthermore, the length of time a forfeiture will last
pending the execution of a pumtlve discharge is not “*‘sus-
ceptible of ready conversion into a deflmte period.’ **32

..In Smith the court-martial sentenced the accused, inter
alia, **‘to be confined at hard labor for one year, and to
forfeit all pay and allowances during confinement and
until release therefrom.’>’33 The sentence as approved by
the convening authority included ‘‘confinement at hard
labor for four (4) months, and forfeiture of fifty dollars
($50) per month during the period of confinement and
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until release therefrom.'*34 The court upheld both the orig-
inal sentence and the convening authority’s action as to
forfeitures. The court reasoned that the duration of the for-
feitures was not uncertain because that duration could not
exceed the period of confinement as originally adjudged or
as reduced by the convening authority.?? In Rios the court
affirmed an adjudged sentence that included ‘‘confine-
ment at hard labor for six months®* and a forfeiture of
**$50.00 for a like period.”’26 The court reasoned that, as
in Smith, the forfeiture provision was not uncertain
because the duration of forfeitures is “*susceptible of ready
conversion into a definite period,”*37 In both Smith and
Rios the duration of forfeitures was *‘sysceptible of ready
conversion into a definite period’’ only because the lan-
guage expressing those durations clearly referenced. the
respectlve periods of confinement. No such benchmark
exists in the facts of Bowen from which to determine with
certainty the duration of forfeitures. In deciding Bowen,
the court simply relies on two cases that are easily dis-
tinguishable to conclude, without further explanation, that
a duration of forfeitures that lasts **until such time as the
bad-conduct discharge is executéd’ is *‘‘susceptible of
ready conversion into a definite period.’ "8

Such a duration of forfeitures is not so readily convert-
ible into a definite period. Article 71, Uniform Code of
Military Justice (UCMYI),3® precludes execution of a puni-
tive discharge pending appellate review.3® Where appel-
late review is waived or the appeal is withdrawn, article
71, UCMYJ, precludes execution of the punitive discharge
until the case is reviewed by a judge advocate.4! In either
event, duration of forfeitures can be ascertained only after-
the-fact. Thus, such a duration is in fact uncertain.and
dependent for its determination upon the occurrence of
certain future events.

Suggestions .

In testing the convening authority’s actlon for amblgu-
ity, the analysis should focus on whether the action clearly

34Smith, 12 C.M.R. at 94.
35See Smith, 12 CM.R. 92.
356Rios, 35 CM.R. at 89.
371d. at 90.
38 See Bowen, 29 M.J. at 781.
3910 U.S.C. § 871 (1982).
4010 U.S.C. § 871(c)(1). Article 71(c)(1) provides in relevant part:
If a sentence extends to .

appeal is not wu.hdrawn . 'that part of the sentence extending to .

expresses the event or contingency that tolls the running of
forfeitures and not upon whether the duration of forfei-
tures is capable of ready conversion to a definite time
period. A court-martial must adjudge a sentence to partial
forfeitures with certainty as to amounts and -durations.
Such a requirement serves more than just facilitating
financial bookkeeping.42 If the amounts and durations as
adjudged are ambiguous, it becomes impossible to deter-
mine whether any subsequent action by the convening or
higher authority has impermissibly increased the punish-
ment. Nevertheless, no similar purpose is served by hold-
ing the convening authority’s action to the same
requirement. Where the court-martial adjudges a forfeiture
of all pay and allowances, any subsequent action by the
convening authority to mitigate this sentence can never
impermissibly increase the duration of forfeitures. The
Ammy court has correctly determined that the convening
authority- is not constrained by R.C.M. 1003(b)(2). Why
then should the convening authority’s action be tested by
the same standard applied in determining the propriety of a
sentence adjudged by a court-martial, when the need for
applying that standard does not exist?

Conclusion

When testing the convening authority’s action for ambi-
guity, an appellate court’s analysis should focus upon
whether the action clearly expresses the event or con-
tingency that tolls the running of the forfeitures, regardless
of whether the duration specified is capable of ready con-
version to a definite time period. Of primary importance,
Bowen establishes that any action taken by the convening
authority on forfeitures must be analyzed pursuant to
R.CM. 1107, not R.CM. 1003(b)(2). To this extent,
Bowen has significant precedential value.

. a dishonorable or bad-conduct dxschaige and if he right of the accused to appellate review is not waived, and an
. a dishonorable ot bad-conduct discharge may not be executed until

- there is a final judgment as to the legality of the pmceedmgs A _]udgment asto legnllly of the procecdmgs is final in such cases when

review is completed by a Court of Military Review and .
Id.
4110 U.S.C. § 871(c)(2). Article 71 (c)(2) provides in relevant part:

If a sentence extends to .
appeal is withdrawn ... that part of the sentence extending to ..
of the case by a judge advocate ... is completed.

Id.

. a dishonorable or bad-conduct discharge and if the right of the accused to appellate review is walved or an
. a bad-conduct or dishonorable discharge may not be executed until review

42See United Slates v. Gilgallon, 2 C.M.R. 170 (C.M.A. 1952) (purpose of requiring that partial forfeitures adjudged by a court-martial be clearly
expressed is “‘to simplify bookkeeping and eliminate the necessity of having an administrative officer compute lhe exact:amount of the forfeiture

assessed’’).
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Regulatory Law Office Note
Telecommumcatlons Service

This decade has seen many changes in the technology
and regulation of the telecommunications business. The
march of technology and regulatory change promises
future challenges for the communications officer and his
or her lawyer. Pursuant to AR 27-40, the Regulatory Law
Office (JALS-RL) Tepresents the consumer interest of the
Army in this rapidly evolving environment. In order to
appreciate the gravamen of changes in public policy and
technology, Army attorneys must understand the basic
scheme of economic regulation.

' With the passage of the Communications Act of 1934,
47 U.S.C. § 151 et seq., the regulation of interstate com-
mon carriers in the telecommunications industry devolved
to the Federal Communications Commission (FCC). As
part of its statutory mandate, the FCC regulates interstate
carriers providing such services ‘as telephone, telegraph,
cellular radio, and long distance microwave communica-
tions. State rtegulatory commissions consider matters
involving intrastate telecommunications services. Histor-
ically, and unlike other regulated services, these services
were priced by state regulators and utilities based upon
value, rather than upon cost of service. Such pricing was
fostered by a goal of an all-encompassing national com-
munications network, i.e., ‘‘universal service,”’ as set
forth in the Communications Act and as actively encour-
aged by both the FCC and the state regulators. This goal
encouraged the engineering of highly compatible systems
and encouraged vertical integration of corporate.organiza-
tion. Moreover, revenues derived in dense, low-cost mar-
kets, where the value of service was high, subsidized
service to higher-cost markets that placed no premium
upon the value of service. Also, the pricing of services
rendered to business and other large users, such as the
Army, was premised on subsidizing residential users. This
approach to regulation maximized the number of
customers subscribing to telephone service, promoting
‘‘universal service.”’

Although rate-making at the FCC has been cost-based
for over twenty years, three recent changes augur for a
closer nexus of pricing with the cost of service at the state
level. Deregulation has played a role. Additionally, the
corporate reorganization of a large segment of the industry
has created more competition. Finally, changes in technol-
ogy have made pricing cost-sensitive.

The FCC acted to deregulate the pncmg of customer
premises equipment in 1980. Re Second Computer
Inquiry, Docket No. 20828, 77 F.C.C. 2d 384, 35 PUR 4th
143, 250 (1980). In the years since deregulation, the mar-
ket for customer premises equipment has become highly
competitive. The consumer no longer is required to use the
equipment supplied by the utility. Consumers may acquire
cheaper equipment or equipment tailored more precisely to
their needs. This change has altered the stream of revenues
recovered by telephone utilities.

Prior to this pamal deregulation, extra revenues derived
-from the highly profitable rental of customer premises

equipment helped to keep local exchange rates at lower
levels. Now, the consumer has a wider range of choices of
equipment of various manufacture and design at competi-
tive prices. Local exchange carriers once had little compe-
tition in selling advertising in their *‘yellow pages.’’ Extra
revenues derived from this highly profitable business were
applied by regulators as revenues of the local exchange. In
a deregulated environment, competing firms are offering
‘‘yellow pages’’ advertising at competitive prices in some
cities. Deregulation of “‘inside wiring’’ on the customers
premises offers the potential for a wider range ‘of firms to
provide equipment, maintenance, and repau' services to the
consumer.

Such competition will undoubtedly be reﬂected in
prices and will include competition for military business.
Of special interest to soldiers are changes in the provision
of coin-operated telephones on installations. In the past,
the local exchange company had a monopoly on this serv-
ice. This service will be coordinated primarily through the
Army-Air Force Exchange System (AAFES) in the future.
AAFES has pending requests for proposals related to this
service. Competitive bidding will undoubtedly result in
quality service to the soldier at fairer prices. Deregulation
of certain activities of telephone utilities as discussed
above must be viewed separately from antitrust actions or
actions that increase competition between communica-
tions common carriers in the regulated market place.

-A second change in the industry was the break-up of the

" ““Bell System’’ on January 1, 1984. This was a corporate

reorganization arising from resolution of the antitrust case,
United States v. Western Electric Company and American
Telephone and Telegraph Company, 552 F. Supp. 131
(D.D.C. 1982), aff’d, Maryland v. United States, 460 U.S.
1001 (1983). American Telephone & Telegraph Company
(AT&T) was permitted to remain an interstate common
carrier and retain its research and manufacturing facilities.
AT&T was ordered by Judge Harold H. Greene to spin-off
its local exchange assets to seven Regional Bell Operating
Companies (RBOCs), which are separate operating corpo-
rations from AT&T and from each other. Each one of these
seven RBOC:s is now the corporate parent of several of the
former Bell System Operating Companies which continue
to provide local exchange service. The divestiture of the
local exchange companies did permit AT&T to enter the
competitive computer business, which prior antitrust
orders had restricted. The seven regional firms, whose
subsidiary telephone companies are offering local
exchange service, are permitted competitive activities that
do not abuse the local exchange monopoly.

Court action has fostered ‘‘line of business’’ competi-
tion in the rendering of local exchange service and other
activities among the seven regional companies divested by
AT&T. United States v. Western Electric Company, et al.,
627 F. Supp. 1090 (D.D.C. 1986), rev’d, 797 F.2d 1082

* (D.C. Cir. 1986). Competition in this market with inde-

pendent telephone utilities has also increased. The FCC
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has fostered a competitive environment for AT&T and the
other interstate carriers. In the meanwhile, the seven

RBOCs have sought to compete with their former parent

(AT&T) and the other carriers in portions of the interstate
market for long distance service.

It is highly unlikely that other vertically integrated cor-
porate entities in the telecommunications industry will fol-
low the lead of AT&T and divest local exchange
operations. The AT&T situation reflected a unique domi-
nance of the industry at both the interstate and intrastate
levels. Some portions of the industry appear to be restruc-
turing along different lines. For instance, GTE Corp.
acquired the long distance telecommunications (SPRINT)
subsidiary of the Southern Pacific Railroad. Recently,
SPRINT has become U.S. SPRINT, a result of merger
between CONTEL (Continental Telephone Company) and
COMSAT. These dramatic changes in the corporate struc-
ture of the industry have a variety of impacts in the regula-
tory arenas.

While the FCC finds itself regulating interstate carriers
seeking to compete with lower rates, state regulators may
face a different situation. Since 1952, allocation of reve-
nues derived from interstate toll service has tended to keep
rates for local exchange service (intrastate service) at
lower levels. The consumer of interstate service subsidized
the consumer using local exchange service. This was
called the **Ozark Plan’’ of allocating revenues and costs
between interstate and state services. By 1981, approx-
imately twenty-six percent of local exchange plant and
equipment costs were being apportioned to the interstate
service for recovery of revenues. The object of this course
of action in regulated rate-making was to achieve *‘univer-
sal service”’ through cross-subsidization.

- Since the divestiture of AT&T and the Bell System, reg-
ulators have faced a restructured industry and a need to
help the local exchange companies recoup the lost reve-
nues occasioned by the mandated divestiture. A transition
scheme using ‘*access charges” has been adopted by the
FCC to help local exchange service consumers by requir-
ing a contribution by interstate carriers for access to the
local network. MTS-WATS Market Structure, Third Report
and Order, Access Order, F.C.C. Docket No. 78-72, 93
F.C.C. 2d 241 (1983), aff'd, National Association of Reg-
ulatory Utility Commissioners v. F.C.C., 737 F.2d 1095
(D.C. Cir. 1984), cert. denied, 105 S. Ct. 1224 (1985).
Changing technology and other factors will undoubtedly
mitigate the need in the future for access charges as the
local exchange carriers adopt to the shock of lost revenues.

As suggested earlier, different rates are often assessed
different consumers for essentially the same telephone
service. A private residential line is assessed one rate,
whereas similar telephone service to a merchant, hotel, or
military office is assessed a higher business or private line
rate. In the past, this disparity has been encouraged and
permitted by the regulators as being in the interest of uni-
versal service. The high rates assessed for business private
lines have induced some larger consumers to invest in their
own facilities or to get needed communications services
from an alternative supplier in the now highly competitive

market.  Such larger users now have the ‘opportunities,
legal and technological, to **bypass’® the local exchange
utility for a portion of their usage. Where new facilities
have costs that are below the actual costs of service of the
local exchange utility, such diversion of traffic is
*‘economic ‘bypass.”’ Where ‘’bypass’® costs exceed the
costs of the local exchange utility and are induced only by
the rates, such diversion is *‘uneconomic bypass.”” Both
bypass phenomena have appeared in the regulated market
iplace. When some customers are driven to bypass the local
exchange because of rate imbalances, the remaining
customers may have to absorb the loss of revenues in
‘higher rates. This impacts the residential and small busi-
ness users the most because they are the very customers
who do not realistically have the option of bypass and
whose rates historically have been artificially subsidized.
The state regulators are caught in the quandary of having
to acquiesce in reducing the business class subsidies to the
smaller users or risk the real threat of such large users
“*bypassing’*® and leaving the smaller users with the lost
revenues to make up in the form of higher rates. Thus, the
forces of competition, deregulation, divestiture, etc., result
in rate moderation particularly for large users and the
encouragement. of ever more rapidly developing
technology—which benefits every one. "

An example of a partial **bypass®’ would include the
purchase and installation by a large customer of its own
private branch exchange (PBX) equipment instead of con-
tinuing to lease such equipment. Alternatively, the large
customer could continue to lease its PBX, but from a dif-
ferent supplier than the local exchange carrier. Either of
these options in this example represent bypass permitted
by the new legal environment of existing technology. To
be sure, changes in depreciation rates for tax purposes
under the Tax Reform Act of 1986, Public Law 99-514,
will affect some consumers’ decisions related to investing
in hardware. Nevertheless, the threat of bypass is real and
is taking place..

" As suggested earlier, ‘‘bypass’’ of the local exchange
carrier is also encouraged by the alteratives created by
‘technology. Cellular radio is such a technology. Cellular
radio is an integral part of modern mobile telephone tech-
nology and has been described as local exchange service.
The courts have permitted competition among the seven
regional companies of the former **Bell System’" in cellu-
lar radio. United States v. Western Electric Company, et
al., 578 F. Supp. 643 (D.D.C. 1983). Independent firms are
active competitors, too. While the existing local exchange
(wire) carriers are getting into cellular radio, this technol-
ogy may develop a competing local exchange network.
There are many unanswered questions with these new
technologies.

Not only does the developing fiber optic technology
advance the state of the art in the whole field of telecom-
munications, but it enhances the ability of competitors in
the field to provide an ever more sophisticated array of
services at the lowest prices, which in turn encourages
more competition and is likely to lead to more technologi-
cal evolution and revolution. Fiber optic technology can
already handle telephone computer, cable television, and
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other signals transmitted on light waves, This innovation is
drawing the particular interest of large firms considering
bypass. For instance, the transportation conglomerate CSX
will build a fiber optic network along some of its railway
lines (Seaboard and L&N) with its new partner, Southern
‘New England  Telephone and Telegraph Company.
Electric utilities such as Minnesota Power & Light Com-
pany are experimenting with fiber optic ‘‘riders’’ on exist-
ing powerlines to facilitate remote meter reading by
computer. Whether the electric utilities will evolve into a
‘large communications network using fiber optics is uncer-
tain. Needless to say, while state and federal regulators are
elated by the onslaught of technological development
occasioned by the advent of competition, they are very
_concerned about the bypass alternatives to the local
exchange that may be promoted by technology.

" Technological innovation has produced savings to the
consumer of telecommunications services in the past. It is
‘doing so today and undoubtedly will do so in the future. In
the absence of innovation, rates would be higher.

Pricing of the great bulk of telecommunications services
occurs in rate casestbefore state and federal regulatory
commissions. :That pricing determination is called rate
design. Failure to properly design rates in the new tele-
communications environment may cause a utility to lose
business for a portion of its services. Falling revenues
would precipitate a further rate increase request and the
downward financial spiral would continue. Few issues,
perhaps none, have greater importance to the consumer
than rate design. -

The broad rate design area addresses the allocatron of
‘revenues between rate classes, i.e., the different services
offered by a utility. Rate design focuses on the specific
revenue requirement of a specific rate class or tariff, and it
determines the manner in which the rate will be structured
to produce the projected revenue level with some cer-
tainty. Consideration is given to the elasticity of demand
for the service, competition, cross-overs between rates,
new technologies, and other factors that may affect con-
sumer decisionmaking. Some services may be priced on a
flat monthly charge, while others may be more appropri-
ately priced based upon usage. Obviously, economics
expertise is required to properly make and fully analyze
the rates, costs, etc. Rational decisionmaking also requires
.engineering expertise to anticipate the impact of available

or future technology, and the manner in which a given rate
structure may operationally affect the utility.

Expert witnesses who' present such evidence on behalf
of the telephone companies do not have the consumer
interest of military installations as their primary concern.
Nevertheless, there are experts in telephone rate design
who can perform studies to be offered as evidence on
behalf of large users of telecommunications services, such
as military installations. For instance, the Regulatory Law

Office has an accountant on its staff who has participated

as a rate design witness in-telephone cases. Also, the
Defense Communication Agency (DCA) has an economist
on its staff who has been made available to the Regulatory
Law Office to present rate design testimony on economic
issues. These internal resources are limited, however, and
are supplemented ad hoc. :

The Regulatory Law Office has worked wrth DCA, the
General Services Administration (GSA), other military
departments, and involved Army commands in many cases
involving telecommunications rate design. In a number of
these proceedings, funding was provided by affected users
to enable the Regulatory Law Office to retain outside
expert witnesses. This has proven to be an extremely valu-
able means of presenting evidence in support of the con-

.sumer interest of the specific military installation(s). This

effort can be substantially assisted by concerned installa-
tion personnel who identify the specific regulated telecom-
munications service or services that are used by the
installation and the specrﬁc utility that provrdes the serv-

ice. Often billings from the utility contain this information.

After determining the types of services that are used by the
installation and some relative scale of the amount of bill-
ings for each service, an expert can conduct a study sepa-
rating the relevant services and their costs from the overall
utility cost of service. Separation and identification of

:these costs enables the expert to present a cost based rate

design. The Regulatory Law Office has sponsored such
expert rate desrgn testimony most recently before the reg-
ulatory bodies in such states as Washington, Texas, Mis-
souri, California, Colorado, Illinois.

-Both procurement of telecommunications services and
rate cases before regulatory commissions will continue to
challenge the communications officer and his or her law-
yers. Concerned personnel at installations are encouraged
to report any rate filings made by local telephone utilities
to the Regulatory Law Office in accord with AR 27-40.

" Clerk of Court Note

‘ Article 69(b) Application Fomis

 Defense counsel, please don’t use the wrong form
‘“Application for Relief from Court-Martial Findings and/
or Sentence Under the Provisions of Title 10, United
.States Code, Section 869,”” (Whew! Should we offer a
prize for the first person to find a DA Form with a longer

title?) The August 1984 edition of that form (DA Form
3499) is the correct form. As it says at the bottom of the
first page, “‘Edition of May 69 is Obsolete.”’ Indeed it is.
Please don’t use it. Instead, obtain a supply and use the
August 1984 edition.
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'TJAGSA Practlce Notes

Instructors, The Judge Advocate General s School

Criminal Law Notes

The Defense Counsel’s Duty to
Deliver Evidence Implicating a Client

The Air Force Court of Military Review recently
addressed an issue of first impression in the military jus-
tice system: ‘‘[T]o what extent is an attorney, in posses-
sion of evidence that incriminates his client obligated to
submit it to the prosecution sua sponte?’’l Master Ser-
geant (MSgt) Robert Rhea was convicted of numerous
sexual offenses against his stepdaughter. Part of the evi-
dence used to convict MSgt Rhea was a calendar on which
his stepdaughter recorded the dates of six episodes of sex-
uval intercourse that she had with MSgt Rhea. MSgt Rhea
had agreed that he would buy his stepdaughter a stereo if
she engaged in the six sexual episodes with him. The cal-
endar came into the possession of the prosecution directly
from the two defense counsel.2 Why would the defense
counsel give the prosecution evidence that implicated their
client?

A review of an attorney’s ethical obligations reveals the
following: ‘A lawyer shall not unlawfully obstruct
anothér party’s access.to evidence or unlawfully alter,
destroy, or conceal a document or other material having
potential evidentiary value. A lawyer shall not counsel or
assist another person to do any such act.’’? The question
becomes: When is it unlawful for the defense counsel to
conceal potentially incriminating evidence? Military
defense counsel should be aware that possessing evidence
that implicates their clients may be unlawful under article
134 of the Uniform Code of Military Justice.4 Certainly, if
the evidence is contraband, the defense counsel has no
right to possess the contraband. Also, if the attorney know-
ingly receives stolen property, the attorney may not law-
fully possess or conceal the evidence. But, what if the
evidence does not fit into one of these categories? In MSgt

Rhea’s case, the calendar was neither stolen property nor
contraband. The comment to the ethical rule is not much
help in clarifying this issue: *‘A lawyer who receives (i.e.,
in the lawyer’s physical possession) an item of physical
evidence implicating the client in criminal conduct shall
disclose the location of or shall deliver that item to proper
authorities when required by law or court order.”’s Were
MSgt Rhea’s counsel required by law to deliver the calen-
dar to proper authorities?

After the allegations arose against MSgt Rhea, his step-
daughter moved out of his house and left several personal
items behind. After learning of the stepdaughter’s allega-
tions, the defense counsel directed MSgt Rhea to gather
his stepdaughter’s documents, letters, books, and similar
items that she had left behind so that counsel might exam-
ine them to determine why the stepdaughter was making
the allegations. Later, during the pretrial investigation of
the case, the stepdaughter mentioned that she had recorded
the six episodes of sexual intercourse with MSgt Rhea on a
calendar she had kept in her room. After hearing the step-
daughter’s story, the defense counsel searched the mate-
rials that MSgt Rhea had gathered. Among the items, the
counsel discovered the calendar that she had described.s
Concerned that they now possessed evidence of a crime,
the defense counsel sought ethics opinions from their state
bars, Virginia and Idaho. The Standing Committee on
Legal Ethics of the Virginia State Bar opined that the ques-
tion of whether the defense counsel had a legal duty to
produce the calendar was beyond its providence.? Receiv-
ing no real help from their state bars, the defense counsel
went ex parte to the military judge.8 Upon learning of the
situation, the trial judge issued the defense counsel an
order to turn the calendar over to the government.® Under
Army Rule 3.4, the counsel, having received a court order,
were now ‘‘off the hook.”” The Air Force court did not rest
its ruling on Rule 3.4, however. Instead, it relied on federal

1United States v. Rhea, ACM 27563, slip op. at 3 (A.F.CM.R. 19 Jan. 1990).

2Rhea, slip op. at 4.

3Dep’t of Army, Pam. 27-26, Legal Services: Rules of Professional Conduct for Lawyers, Rule 3.4(a) (31 Dec. 1987) (emphasis added) [hereinafter

Army Rule].

4Uniform Code of Military Justice an. 134, 10 U.S.C. § 934 (1982) [hereinafter UCMJ]. Polential offenses under article 134 include obstruction of
justice; destruction, removal, or disposal of property to prevent seizure; or knowingly receiving or concealing stolen property.

SArmy Rule 3.4 comment (emphasis added).
SRhea, slip op. at 4.

7Standing Committee on Legal Ethics, Virginia State Bar, Legal Ethics Opinion No. 1049 (2 Mar. 1988).

8The Rhea court specifically held that a military judge has the inherent power to resolve ethical issues confronting counsel in a pending case. Also, the
court expressly approved of the defense counsel’s ex parte conversation with the military judge in the case. Two trial defense counsel were originally on
the case. Both wrote their state bars for assistance in the matter. Virginia responded as indicated. The other counsel was a member of the Idaho bar. The
Air Force Court of Military Review indicated that both state orgamzanons suggested that a ruling be sought from the judge; however, having read the
Virginia opinion, this author can discern no such suggestion.

SRhea, slip op. at 4. Thereafter, the original defense counsel withdrew from the case and the military judge recused himself from further participation in
the case.
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and state case law to hold that the calendar was not priv-
ileged attorney-client communication. ‘“The ‘attorney-
client’ privilege prevents a lawyer from being compelled
to produce a client’s document which predates the
attorney-client relationship only if the client himself would
be privileged from producing the document.’’10 Because
the calendar belonged to the stepdaughter and the nota-
tions on the calendar were hers and not the client’s, fifth
‘amendment self-incrimination issués were not involved,
and the calendar could have lawfully been seized from the
chent or from the attorney. In fact, the court indicated that

“‘the legal obligation of a defense counsel who comes into
possession of physical evidence related to a criminal case
should be self-executing, and a court order should not be
requued to enforce it.”’11

What does Rhea mean for the Army practitioner? It
affirms, by implication, Army Rule 3.4 and the comments
-contained to Rule 3.4. Additionally, Rhea reiterates the
prevailing view of other jurisdictions as to what a defense
counsel must do when confronted with evidence implicat-
ing a client. A brief summary of the prevailing view of the
defense counsel’s obligations follows:

" 1. The physical evidence itself is not pnvﬂeged from
"“disclosure by the attorney-client privilege.
2. The fact of the delivery of the evidence to the
lawyer from the defendant or that the attorney was’
the source to the police, however, remains privileged
and cannot be mentioned by the prosecutor unless
waived or the defense handling of the évidence
. affects its verity. ;
3. Defense counsel may keep the physncal evidence
for analysis for a reasonable penod before tuming it
over to the police if its verity is not altered and if it
does not hinder the apprehension, conviction, or
punishment of another.12

Of course, the best advice that can be glven to the
defense counsel is not to accept the item. If possessxon
becomes unavoidable, the defense counsel should turn the
‘evidence over to the proper authority. Turn-in should be
done in a way to best protect the client’s interests, includ-
ing his or her identity. Further, our ethical rules indicate,
“‘[t]he appropriate disposition of such physical evidence is
a proper subject to discuss confidentially with a super-
visory attorney.’’13 MAJ Holland.

1074, slip op. at 6.
1,

12), Hall, Jr,, Professional Responsibility of the Criminal Lawyer § 10.53 (1987) (citations omitted).

13Army Rule 3.4 comment.

141 MJ. 134 (CM.A. 1975).

15UCMJ art. 2, 10 US.C. § 802 (1982)
16UCMI art. 2(c). -
17ACM 27241 (AF.CMR. 1 Feb. 1990)
181d., slip op. at 3.

1974, slip op. at 2.

Constructive Enlistment: Applicable to
Reserve Component Active Duty Training

In United States v. Russol4 the United States Court of
Military Appeals held that the combination of a regulatory
defect and recruiter: misconduct voided Private Russo’s
enlistment, thereby depriving the military of in personam
jurisdiction over Russo. In 1979, to overcome jurisdic-
tional defects in cases such as Russo, Congress amended
article 2 of the Uniform Code of Military JusticelS by
adding subsection (c), which codified the concept of con-
structive enlistment. Article 2(c), UCMJ, provides that

[n]otwithstanding any other provision of law, a per- -
son serving with an armed force who — (1) submit-’
ted voluntarily to military authority; (2) met the °
‘minimum age and competency requirements ... at
the time of voluntary submission to military
~ authority; (3) received military pay and allowances;
and (4) performed military duties, is subject [to
. courts-martial jurisdiction] until such person’s
. active service has been terminated in accordance -
with law ... 16

Now, even if an individual’s enlistment is defective in
some manner, article 2(c) will allow the military to
exercise court-martial jurisdiction over the individual if
the four prerequisites are met.

In United States v. Ernest17 the Air F orce Court of Mlll-
tary Review faced the issue of whether article 2(c), UCMJ,
could provide a basis for obtaining in personam jurisdic-
tion over a reservist performing active duty training. Lieu-
tenant Colonel (LTC) Ernest performed three separate
active duty training tours in 1988. In each incident of train-
ing, however, his unit failed to follow Air Force directives
when bringing LTC Ernest onto active duty.18 During the
first two periods of active duty training, LTC Ernest
applied for and received military pay, reserve points, and
per diem pay for the active duty. During the third period of
active duty fraining, LTC Ernest was apprehended at his
duty station for drug offenses that he had committed dur-
ing all three periods of his active duty training. Thcreafter,
the Air Force kept him in an active duty status from the
time of his apprehension until the date of his trial.
Although entitled to military pay, reserve points, and per
diem pay for the third period of active duty training, LTC
Ernest never applied for, nor received, the entitlements.19
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While awaiting his court-martial, however, LTC Ernest
“‘regularly requested and received per diem payment
advances.’"20

The court in Ernest held: “*The plain language of Article
2(c) leads us to conclude that the military services have
personal jurisdiction over individuals, including reserve
personnel, who meet the subsection (c) criteria, regardless
of any regulatory violations which might occur during the
process of bringing such personnel onto active duty.’*2!
Thus, another vehicle apparently is available for courts-
martial to acquire personal jurisdiction over reservists.
The Ernest case serves as a tacit reminder that article 2(c),
UCMYJ, should not be overlooked when dealing with juris-
dictional issues.

In Ernest the Air Force did not trigger the relatively new
involuntary activation provisions for trying reservists by
courts-martial under article 2(d), UCMJ. Because the Air
Force took action with a view toward trial against LTC
Ernest while he was on active duty training, jurisdiction
continued over him.22 Again, this approach should serve
as a gentle reminder that the 1986 amendments to article 2,
UCMI, regarding jurisdiction over members of the
Reserve components, need not be the only means to
acquire court-martial jurisdiction over reservists. When
seeking to try a reservist by court-martial, the command
may find it less burdensome to avoid the procedural
requirements for the involuntary activation procedures of
article 2(d) by taking action with a view toward trial while
the reservist is on active duty. MAJ Holland.

Mistake of Fact and Sex Offenses

" Alittle over a year ago, a TTAGSA Practice Note23 dis-
cussed several appellate court decisions applying the mis-

20/d.
21/d., slip op. at 4 (emphasis added).

take of fact defense?4 to various crimes under the UCM]J.25
As this discussion illustrated, the application of the
defense depends upon the nature of the offense charged or,
more precisely, upon the mental state required for the ele-
ment of the offense at issue.26 As a more recent decision
by the Army Court of Military Review demonstrates,
applying the defense is often complex and sometimes open
to several interpretations.

In United States v. Langley27 the accused was convicted
of one specification of assault with intent to commit
rape.28 The court’s opinion does not discuss any of the
circumstances surrounding the offense.2® The evidence
apparently raised the mistake of fact defense (presumably
as to the victim’s consent) because the military judge
instructed upon it prior to the members’ deliberations on
findings. The judge specifically advised that in order for
the accused to be entitled to the defense, his mistake must
be both honest and reasonable. The defense contended the
judge erred, arguing that the accused’s mistake need only
be honest.

The Army Court of Military Review affirmed the
accused’s comviction in Langley, concluding that the
accused’s mistake of fact, as applied to the charged assault
with intent to commit rape, must be both honest and
reasonable to constitute 2 defense. Upon closer
examination, however, the result in Langley can be crit-
icized as applying an incorrect standard for the defense in
that case.

At least since 1984, military law has recognized that an
honest and reasonable mistake of fact as to the victim’s
consent can operate as a defense to rape.2? This applica-
tion of the defense makes sense because the consent ele-

22]d.; Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 202(c) [heremafter MCM, 1984, and R.C.M,, respectively); United States
v. Fllzpatnck 14 M.J. 394 (C.M.A. 1983); United States v. Self, 13 M.J. 132 (C.M.A. 1982).

BTIAGSA Practice Note, Recent Applications of the Mistake of Fact Defense, The Army Lawyer, Feb. 1989, at 66.

24MCM, 1984, R.C.M. 916(j) provides:

Ignorance of mistake of fact. Except as otherwise provided in this subsection, it is a defense to an offense that the accused held, as a result
of ignorance or mistake, an incorrect belief of the true circumstances such that, if the circumstances were as the accused believed them, the
accused would not be guilty of the offense. If the ignorance or mistake goes to an element requiring premeditation, specific intent,
willfulness, or knowledge of a particular fact, the ignorance or mistake need only have existed in the mind of the accused. If the ignorance
or mistake goes to any other element requiring only general intent or knowledge, the ignorance or mistake must have existed in the mind of
the accused and must have been reasonable under all the circumstances. However, if the accused’s knowledge or intent is immaterial as to

an element, then ignorance or mistake is not a defense,
2510 U.S.C. § 801-940 (1982).

26Specifically, whether an accused can avail himself of the mistake of fact defense wili tumn on whether the element at issue of the charged crime is a
specific intent element, a general intent element, a strict liability element, or an element requiring some other, *‘intermediate,”’ criminal state of mind. For
specific examples of these different applications of the defense, see TIAGSA Practice Note, supre note 23, at 66-67.

27 ACMR 8801826 (A.C.M.R. 26 Jan. 1990).
28 A violation of UCMI art. 134; see MCM, 1984, Part 1V, para. 64.

29The only factual discussion involves the accused’s earlier c0nsumption of alcohol in connection with a potential voluntary intoxication defense.
Langley, slip op. at 2.

30A violation of UCMY art. 120. In United States v. Carr, 18 M.1, 297 (C.M.A. 1984), the Court of Military Appeals held that mistake of fact as to the
viclim’s consent can operate as a defense 1o rape. Id. at 301-02; accord United States v, Taylor, 26 M.]. 127, 128 (C.M.A. 1988); see generally Wilkins,
Mistake of Fact: A Defense to Rape, The Army Lawyer, Dec. 1987, at 4. Earlier cases avoided the issue, finding that the requirement the victim make her
lack of consent reasonably manifest adequately covered any possible mistake of fact. E.g., United States v. Steele, 43 C.M.R. 845 (A.CM.R. 1971).
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ment, in the context of a rape charge, requrres only a
general criminal intent.

. The defense applres differently in the case of attempted
rape 31 which is a specific intent offense. As the Air Force
Court of Military Review observed last year in United
States v. Daniels:32 v

Although rape is a general intent offense, the lesser
included offense of attempted rape is a specific
jintent offense. The military judge correctly
instructed the members that, in order to find
appellant guilty of attempted rape, they must find
beyond a reasonable doubt that ‘‘the act was done
with the specific intent to commit the offense ‘of
rape’’ and that at the time of the act ‘‘the accused
intended every element of rape.’’33 '
The Air Force court concluded that, ‘“clearly, the mistake
of fact as to consent [in attempted rape] goes directly to an
element requiring specific intent.’’34

Several years earlier, in United States v. Polk35 the
Army Court of Military Review reached the same
conclusion—that only an honest mistake of fact as to the
victim’s consent is required for attempted rape. In support
of its decision in Polk, the Army court compared the
offenses of attempted rape and assault with intent to com-
mit rape. The court found that ‘‘[a]ttempt to rape and
assault with intent to commit rape are, under nearly all
circumstances, as in the present case, substantially identi-
cal. The specific intent required is the same for either
offense.’’36 The Court of Military Appeals has likewise
recognized that “‘the sexual intent is the same for both’’
attempted rape and assault with intent to commit rape,37
and that the two crimes are ‘‘essentially the same
offense.’’38

Consistent with Polk, the present Manual provides that
“‘[i]n assault with intent to commit rape, the accused must
have intended to overcome any resistance by force, and to
complete the offense. Any lesser intent will not suffice.”*3°

31A violation of UCMJ art. 80; see MCM, 1984, Part IV, para. 4.
3228 M.J. 743 (A.F.C.M.R. 1989).

s e .

Put a slightly different way, military law requires that.in
order for the accused to be. guilty of assault with intent to
commit rape, he must specifically intend to rape the vic-
tim. This specific intent to rape necessarily includes a spe-
cific intent to have nonconsensual ‘sexual intercourse, by
force and without consent with a woman other than one’s
wife.40 Other appellate authorities have similarly con-
cluded that, where an accused is charged with a type of
intentional aggravated assault, he must specifically intend
to perpetrate the underlying offense mclusrve of all its
elements “u

The court in Langley did not drscuss or drstmgursh any
of this authority. It instead relied upon United States v.
McFarlin42 favorably quoting the following language
from that decision:

Even though mdecent assault is‘a specrﬁc mtent
“offense, the applicablestandard is an honest'and rea-
sonable mistake. This ‘is because the mistake in
question did not relate to appellant’s intent but
‘rather to another element, the presence or absence of
the victim’s consent.... Thus the concept of reason-
ableneéss enters our equation twice: first as the meas-'
ure of the required probative value of the evidence
tending to show appellant’s mistaken belief; and sec-
ond as one of the required ‘attributes of the sort of
mistaken belief which that evidence must tend to
- show, i.e., a belief which was not only honestly but
reasonably held.43 ’ ‘

The court’s rehance on McFarlin is misplaced. Unlike
assault with intent to commit - Iape, the specific intent
requirement for indecent assault is limited to a single ele-
ment of that offense: “the intent to gratify the lust or sex-
ual desires of the accused.”’#4 Accordingly, an honest
mistake of fact could operate as a defense only to that ele-
ment of indecent assault. Any mistake as to -the -other
‘‘general intent”’ elements of indecent assault, including
the victim’s lack of consent, must be both honest and rea-
sonable to amount to a defense 3

33Daniels, 28 MJ. at 747-48 (emphasis in original) (citing MCM 1984, Part 1v, paras 4b(2) & c(l) Dep t of Army, Pam 27 9, Mrhtary Judges

Benchbook, para. 3-2b (May 1980)).

34Daniels, 28 M.]. at 748.

3548 CM.R. 993 (A.CM.R. 1974),

3]d. at 996.

37United States v. Hobbs, 23 C.M.R. 157, 162 (C.M.A. 1957).
38United States v. Gibson, 11 M.J. 435, 436 (CM.A. 1981)
3¥MCM, 1984, Part 1V, para. 64c(4) ’

40See MCM, 1984, Pant 1V, para. 45b(1)

oo

41For example, in United States v. Mitchell, 2 C.M.R. 448 (A.B.R. 1952), the board concluded that the accused must specifically intend to kill in order to
be guilty of assault with intent to commit murder. Similatly, in United States v. Sasser, 29 C.M.R. 314 (C.M.A. 1960), the Court of Mrhtary Appeals
concluded that the accused must specrflcally intend to inflict grievous bodily harm when charged with assault with rmentronally inflicting grievous bodlly

harm. .
4219 M.J. 790 (A.C.M.R.), pet. denied, 20 M.J. 314 (C.M.A. 1985).

43/d. at 793-94 (emphasis in ongmal) (crtatlons ommed) (quoted in Langley, slip op. at 3-4).

'

#MCM, 1984, Part IV, para. 63b(2); United States v. Jackson, 31 CM.R. 738 (A.B.R. 1962); see also United States v. Birch, 13 MJ 847 (C. G C.M. R
1982) (kissing victim against her will without evidence of specific intent to gratify lust or sexual desires of the accused constituted only a battery).
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Langley raises a final issue: What, if any, practical dif-
ferences exist between attempted rape and assault with
intent to commit rape? The Court of Military Appeals has
recognized that in virtually every case the two offenses
would be multiplicious for all purposes and should not be
charged separately.45 Although subtle distinctions
between these crimes may theoretically exist,46 the Court
of Military Appeals has acknowledged that *‘it is difficult
indeed to conjure up a hypothetical situation to support
[distinguishing between the two crimes] where the
intended offense is rape.”’4” Moreover, the maximum
punishment for both offenses is identical.4® Perhaps the
most significant difference between the offenses relates to
the application of the voluntary abandonment defense,
which has been recognized for attempt offenses,4® but
rejected for intentional assaults.5° Even this distinction is
uncertain, however, as the court has not recently addressed
whether voluntary abandonment can act as a defense to
intentional assaults. MAJ Milhizer.

The Scope of Assault

Two recent decisions by the Army Court of Military
Review address several issues pertaining to assault under
article 1285! and related crimes. These decisions are
instructive in defining the scope of the offense under mili-
tary law and the underlying legal theories upon which it is
based. They also raise several important questions.

In United States v. Bonano-Torres52 the accused was
convicted, inter alia, of assault by battery by kissing the

45See Gibson, 11 M.). at 436-37.
46The Manual provides:

victim on the lips and by attempting to unbutton her
blouse.53 The evidence reflects that the accused, a married
noncommissioned officer, went on an overnight pay mis-
sion with the victim, a female finance clerk who was
assigned to assist him.54 After their duties had been com-
pleted, the accused and the victim had dinner, went to a
discotheque, and then returned to their hotel (where they
had taken separate rooms) and played cards. During the
course of the evening, the accused attempted to kiss the
victim, but she moved away from him. Later, when the
accused managed to kiss the victim, she told him that
‘‘they should not do this.”’3> The victim reminded the
accused that he was a married man and explained that she
had a trusting relationship with her boyfriend that she did
not want to jeopardize. The victim told the accused to
leave the room, but then relented and continued playing
cards with him. The accused thereafter kissed the victim a
second time and unsuccessfully attempted to unbutton her
blouse.36

The court had no difficulty in affirming the accused’s
conviction for assault by battery based upon the second
kiss. Under military law, a battery is ‘‘an assault in which
the attempt or offer to do bodily harm is consummated by
the infliction of that harm.’’57 The unlawful touching must
be the result of an intentional or culpably negligent act.58
Any offensive touching will suffice,® even where no
physical injury is inflicted. The court found in Bonano-
Torres that the accused was clearly on notice that, at the
time of the second kiss, his intentional advances were

An assault with intent to commit any of the offenses mentioned above [including rape] is not necessarily the equivalent of an attempt to
commit the intended offense, for an assault can be committed with intent to commit an offense without achieving that proximity to
consummation of an intended offense which is essential to an attempt.

MCM, 1984, Part IV, para. 64c(1); see Legal and Legislative Basis, Manual for Courts-Martial, United States, 1951, at 296. The Court of Military
Appeals observed that “‘there is authority that every assault with intent lo rape is an attempt, but that the converse does not follow."* Hobbs, 23 CM.R. at
162.

47Hobbs, 23 C.M.R. at 162. For example, assume the accused tricks the victim into entering an isolated trailer where he has cut the phone Jines and
blocked all means of escape, with the specific intent of raping her. These and other overt acts could go beyond mere preparation and thus form the basis

_for an attempted rape charge, even though no assault was ever inflicted or offered. Nevertheless, this misconduct by the accused coupled with his specific

intent would constitute assault with intent to commit rape under an attempt theory. Thus, it appears that every assault with intent to commit rape, if
alleged under an attempt theory, would constitute an attempted rape. On the other hand, an accused could conceivably assault a victim intending to rape
her, and yet the assault might not amount to a sufficient overt act for attempted rape. See generally United States v. Presto, 24 M.J. 350 (C.M.A. 1987);
United States v. Byrd, 24 M.J. 286 (C.M.A. 1987) (substantial step test for determining whether an overt act extends beyond mere preparation).

48The maximum punishment for both attempted rape and assault with intent to commit rape is a dishonorable dischatge, forfeiture of all pay and
allowances, and confinement for 20 years. See MCM, 1984, Part IV, paras. 4e and 45¢(1) (attempted rape); id., Part 1V, para. 64e(1) (assault with intent to
commit rape).

49 Byrd, 24 M.J. at 292-93 (opinion of Everett, C.J.) (*'the affirmative defense of voluntary abandonment must be recognized in military practice’* for
attempt offenses).

SOMCM, 1984, Part IV, para. 64c(4) (**Once an assault with intent to commit rape is made, it is no defense that the accused voluntarily desisted.”").
S1UCMI art. 128.

5229 M.J. 845 (A.C.M.R. 1989).

531d. at 849.

S41d. at 847.

551d.

56Prior to the second kiss, the victim refused the accused’s suggestion that they lay together on the bed. Id.

57MCM, 1984, Part IV, para. 54c(2)(a).

58See United States v. Tumer, 11 M.J. 784 (A.C.M.R. 1981); MCM, 1984, Part IV, para. 54c(2)(d) (*'If bodily harm is inflicted unintentionally and
without culpable negligence, there is no battery."").

59 See United States v. Stewart, 29 M.J. 92 (C.M.A. 1989) (transmitting the AIDS vitus to the victim by unprotected and unwarmned sex); United States v.
Van Beek, 47 C.M.R. 99 (A.C.M.R. 1973) (touching the victim with a noxious and persistent gas).
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unwelcomeds? and could be considered offensive.51 The
court concluded, therefore, that his misconduct satisfied
the elements of assault by battery.62

The court, however, did not find the evidence sufficient
to support the accused’s conviction for assault by battery
for attempting to unbutton the victim’s blouse.53 The court
concluded, ‘‘In view of the fact that [the accused] did not
touch [the victim’s] person but only her blouse and the
button, we find that such act was not a battery and not part
of the assault and battery committed upon her person as
required by Article 128, UCMJ.”’s4

Regardless of whether the result in Bonano-Torres is
correct under the particular circumstances of that case, the
decision should not be broadly construed to stand for the
proposition that the accused must physically touch the vic-
tim’s person to be guilty of assault by battery. Military law
has long recognized that a battery may be inflicted either
directly or indirectly.65 Indeed, the Manual specifically
notes that ‘‘[iJt may be a battery to spit on another, push a
third person against another, set a dog at another which
bites the person, ... shoot a person, cause a person to take

poison, or drive an automobile into a person.”’%6 More to
the point, the Manual instructs that a battery can be con-
stituted when an accused ‘‘cut[s] another’s clothes while
the person is wearing them though without touching or
intending to touch the person.’’67 The gravamen of assault
by battery is whether the accused caused the victim to be
offensively touched, and not whether the touching was
perpetrated by the accused directly upon the victim’s
body.68

Assault by battery is one of the three forms of simple
assault recognized by military law.5® Several forms of
aggravated assault—each of which must be premised upon
a type of simple assault—are also proscribed by the
UCM]J.7® In the second recent Army case, United States v.
McGhee,”1 the court discusses a common form of
aggravated assault (assault with a means likely to produce
death or grievous bodily harm) and its relationship to other
crimes of violence.

The accused in McGhee was convicted, inter alia, of
involuntary manslaughter’2 by culpable negligence for the

$oMilitary law has long held that consent will not always operate as a defense to an assault by battery. For example, both parties 1o a mutual affray are
guilty of assault. United States v. O’Neal, 36 CM.R. 189 (C.M.A. 1966); see generally TIAGSA Practice Note, Assault and Mutual Affrays, The Army
Lawyer, July 1989, at 40. Moreover, consent will be disallowed as a defense to assault by battery when the injury is more than trifling or there is a breach
to the public order. United States v. Holmes, 24 CM.R. 762 (A.F.B.R. 1957), see United States v. Dumford, 28 M.J. 836, 839 (A.F.C.M.R. 1989); United
States v. Johnson, 27 M.J. 798, 803 (A.F.C.M.R. 1988) (consent by the accused’s sex partner rejected as a defense for aggravated assault by having
“‘unsafe’’ sex where the accused knew he had the AIDS virus). A consensual kiss certainly does rise to the aggravated degree of harm required by Holines
and, in any event, would not be offensive.

61 Bonano-Torres, 29 M.J. at 849.
62See generally MCM, 1984, Part IV. para. 54b(2).
63 Bonano-Torres, 29 M.J. at 849.

$4/d. The court acknowledged that the accused’s actions might ‘‘be evidence of his intent to commit an indecent assault, an offense not charged.”’
Bonano-Torres, 29 M.J. at 849; see MCM, 1984, Part IV, para. 63 (indecent assault). Assault consummated by a battery is a lesser included offense of
indecent assault. Id., Part 1V, para. 65d(1). Therefore, assault by battery under an attempt theory might be supported by the evidence as construed by the
court. The court did not pursue this basis for affirming the accused’s conviction for attempting to unbutton the victim’s blouse, perhaps because the
specification failed to provide notice of the attempt theory and the proof at trial focused upon an offer or a battery theory.

SSMCM, 1984, Part 1V, para. 54¢(2)(b). The Manual illustrates this point by noting that ‘‘a battery can be committed by inflicting bodily injury on a
person through striking the horse on which the person is mounted causing the horse to throw the person, as well as by striking the person directly.”” Id.

$61d., Part IV, para. 54c(2)(c).
$7Id.

%8The accused in Bonano-Torres was also convicted of rape of a second victim. The court reversed that conviction, finding that the victim’s testimony
that she passively submitted to having sexual intercourse with the accused so he would quit harassing her was not sufficient resistance, under the
circumstances, to establish guilt. Bonano-Torres, 29 M.J. at 850-51 (citing United States v. Williamson, 24 M.J. 32 (CM.A. 1987) and United States v.
Carr, 18 M.1. 297, 299 (C.M.A. 1984)). The court did recognize, however, that the accused could be guilty of an indecent assault for his initial acts with
the victim and yet not be guilty of rape for the later intercourse. See United States v. Wilson, 13 M.J. 247 (C.M.A. 1982); United States v. Perty, 22 M.J.
669 (A.C.M.R. 1986). The court was not convinced beyond a reasonable doubt that the accused was guilty of this lesser offense, however, apparently
finding that the accused may have had an honest and reasonable mistake of fact as to the victim’s consent. Bonano-Torres, 29 M.J. at 851 (citing United
States v. Sieele, 43 C.M.R. 845, 849-50 (A.C.M.R. 1971) (Finklestein, J., concurring)); see generally TJAGSA Practice Note, Recent Applications of the
Mistake of Fact Defense, The Army Lawyer, Feb. 1989, at 66.

®Military decisional law recognizes three forms of simple assault: offer, attempt, and battery. E.g., Turner, 11 M.J. 784 (A.C.M.R. 1981); see MCM,
1984, Part 1V, para. 54c(2)(d) (‘‘If bodily harm is inflicted unintentionally and without culpable negligence, there is no battery.”’). For a general
discussion of these theories of assault, sec MCM, 1984, Pant IV, para. 54c(1) & (2). Interestingly, a strict reading of article 128(a) suggests that only two
forms of simple assault are recognized: offer and attempt. **Any person subject to this chapter who attempts or offers with unlawful force or violence to
do bodily harm to another person, whether o1 not the attempt or offer is consummated, is guilty of assault and shall be punished as a court-martial may
direct.”” UCMJ art. 128a (emphasis added). Whether a distinct theory of assault by battery—absent an offer or attempt—should be recognized under
military law is beyond the scope of this note.

70See, e.g., UCMYJ art. 90(1) (assault upon a superior commissioned officer), art. 91(1) (assault upon a warrant, noncommissioned, or petty officer), art.
128(b) (assault with a dangerous weapon or other force likely to produce grievous bodily harm; and assault by intentionally inflicting grievous bodily
harm), and art. 134 (indecent assault; and assault with the intent to commit certain specified crimes).

7129 M.J. 840 (A.C.M.R. 1989).
72A violation of UCMIJ art. 119(2).
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death of her daughter, age five.” The ‘evidence reflects
that the accused left her daughter in the care of her boy-
friend, an Army sergeant, knowing that her boyfriend had
two months earlier punched the girl in the stomach.74 On
the later occasion, the boyfriend again punched the child in
the stomach, this time cauSing her to die.”s

The court first determmed that the accused’s conviction
for involuntary manslaughter could not be affirmed
because the specification failed to allege that death was a
reasonably foreseceable consequence of the accused’s
actions.”’6 The court next concluded that negligent homi-
cide77 could not be affirmed as 2 lesser included offense;
the court found that it had a reasonable doubt whether the
past acts of child abuse by the boyfriend constituted a
‘‘pattern of abuse [which] portended death.’*78

The court did find, however, that it could affirm the
accused’s conviction for the lesser included offense of
aggravated assault?® premised upon a battery theory. Spe-
cifically, the court concluded the accused was “‘guilty of
aggravated assault through her gross neglect in leaving her
daughter with her boyfriend: who was likely to inflict
grievous bodily harm upon her daughter.’’80

McGhee is instructive in the manner that it contrésts
these three offenses—involuntary manslaughter by culpa-
ble neghgence, negligent homicide, and aggravated assault

o -

by a means likely—based upon the degree of harm risked
and the probability of the harm actually occurring. For
involuntary manslaughter under a culpable negligence the-
ory, the degree of harm risked must be high (death) and the
probability of the harm occurring must be great (a reason-
ably. foreseeable consequence). For:negligent homicide,
the degree of harm risked is equally high (death), but the
probability of the harm occurring is comparatively fess (a
natural and foreseeable consequence). For. aggravated
assault by a means likely, the degree of harm risked may
be lesser (serious bodily injury or death), but the proba-
bility of the harm occumng must be great (likely).

The President’sjudgment regarding the comparauve
aggravating character of these three offenses, as measured
by the maximum punishment authorized for each, further
refines this analysis. Where the potential harm is great, but
the risk is comparatively low (negligent homicide), the
maximum punishment includes a bad-conduct discharge
and confinement for one year.51 Where the risk is high, but
the potential harm may be comparauvely less (aggravated
assault by a means likely), the maximum punishment
includes a dishonorable discharge and confinement for
three years.52 The maximum punishment is surprisingly
the same, however, when both the potential harm ard the
risk are lugh (involuntary manslaughter by culpable negli-
gence).83 In fact, an aggravated assault by 2 means likely,

BMcGhee, 29 M.). at 841. The accused was also convicted of maiming ber son, age six, in violation of amcle 124, UCMJ As to thls offense, lhe coun in
McGhee affirmed the accused’s conviction for the lesser offense of aggravated assault. Id. at 842,

741d. at 841-42.

75The punch ruptured her small intestine, leading to peritonitis and shock, which resulted in death within 24 hours. /d. at 841.

76The specification alleged that the accused was culpably negligent **by failing to protect her [daughter] from the physical abuse of [the] Sergeant ..., a
failure [the accused] knew might foreseeably result in life-threatening injury to [her daughter].”’ Quoted in id. at 842. The count concluded on appeal that’
this standard was *‘less exacting than that prescribed by the manual,’* which requires that ***death’ had to be reasonably foreseeable.” Id.; see United
States v. Henderson, 23 M.J. 77 (C.M.A. 1986) (involuntary manslaughter for the drug-overdose death of another); see generally Milhizer, Involunlary
Manslaughter and Drug-Overdose Deaths: A Proposed Methodology, The Army Lawyer, Mar. 1989, at 10.

T1A violation of UCMI art. 134; see MCM, 1984, Part IV, para. 85.

78McGhee, 29 M.J. at 841, Inlereslmgly, the elements for negligent homicide do not expressly impose a requlrement that lhe victim’s death he foresee-
able to the accused, as opposed to serious injury bemg foresecable but death occumng The elements for negligent homlclde are as follows:

(1) That a certain person is dead;
~ (2) That this death resulted from the act or fallure 1o act of the accused;
" (3) That the killing by the accused was unlawful;
(4) That the act or failure to act of the accused which caused the death amounted to simple negligence; and ,
(5) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was -
of a nature to bring discredit upon the armed forces. MCM, 1984, Part IV, para. 85b. .

Of course, the requirement that death be foreseeable is arguably implied from other elements: that is, the fourth element (simple negligence in (his
context requires that death be foreseeable), or the fifth element (prejudicial or service discrediting misconduct in this context requires that death be
foreseeable). The court in McGhee, however, wrote that it derived this specific foreseeability requirement from United States v. Perez, 15 M.J. 585
(A.CMR. 1983). In Perez the court affirmed the accused’s conviction for negligent homicide of her daughter, who died of injuries sustained while in the
cate of the accused’s boyfriend. The accused had been previously counselled not to leave the child ‘with the boyfriend, as the child had twice before
sustained serious injuries while in his care. When the accused was unexpectediy called to duty, she agam left her child with her boyfriend. The child later
died of injuries inflicted by the boyfriend. For a discussion of the criminality of the accused’s actions in Perez, see Milhizer, Necessity and the Military
Justice System: A Proposed Special Defense, 121 Mil. L. Rev. 95, 107 (1988).

Specifically, assault with a dangerous weapon or other means or force likely to produce death or grievous bodily harm. UCMJ art.A128(b)(1). .
80McGhee, 29 MJ. at 842. ' ' ‘

SIMCM, 1984, Pant 1V, para. 85e.

821d., Part 1V, para. 54¢(8)(b).

8314, Part 1V, para. 4de(2).
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if committed with a firearm, exposes the offender to more’

than twice the potential confinement than he would face
for an involuntary manslaughter caused by the same fire-
arm.®4 The only rational explanation of ‘this punishment
scheme is that, although the probability of harm needed for
involuntary' manslaughter -by culpable .negligence is
greater than that needed for negligent homicide, it is not as
great as that needed for.aggravated assault by a means
likely. Put another way, ‘‘a means likely’’ is more proba-
ble than *‘a reasonably foreseeable consequence.’’85 ...

" As these cases illustrate, the many forms of assault

under military law are complex and confusing. Indeed, a
variety of complicated legal and factual questions com-
monly arise in assault cases. This complexity and confu-
sion is further compounded by the interrelationship of the
many forms of assault to other violent crimes. Given the
frequency of assault charges both tried at courts-martial
and handled by nonjudicial punishment,8 it is incumbent
upon trial practitioners:in the military to acquire a firm
understanding of this offense. MAJ Milhizer.

- Jhdge’s Incorrect Ruling is Correctly Affirmed

CA fcceﬂ‘i'dcéi.s'ion by the Army Court of Military Review

addresses one of the special requirements for proving false
swearing8? and certain other falsification offenses under
military law.88 Additionally, this decision highlights how
an improperly denied motion for a finding of not guilty8®
can be saved by evidence admitted later in the trial.

~ In United States v. Yates™ the accused was convicted,
inter alia, of making a false statement by denying that he

committed adultery with.a Mrs. M1 The government’s
case on the merits consisted of Mrs. M’s testimony that
she had committed adultery with the accused and a swomn
statement by the.accused given before trial that his rela-
tionship with Mrs. ‘M was merely social. The defense
moved for a finding of not guilty at the conclusion of the
government’s case, contending that the government had
failed to prove the false swearing charge.

The defense motion for a finding of not guilty was based
upon one of the several unusual requirements of proof for
false swearing and:certain other falsification offenses
under military law.92 The motion was premised on the fol-
lowing specific requirement: ‘‘The falsity of the statement
cannot be proved by the testimony of a single witness
unless that testimony directly contradicts the statement
and is corroborated by other evidence, either direct or cir-
cumstantial, tending to prove ‘the falsity of the
statement.’’9? o o

The defense in Yates argued, in essence, that the only
evidence on the issue of the falsity of the accused’s state-
ment, besides Mrs. M's testimony alleging adultery, was
the accused’s pretrial admission. This admission, however,
merely corroborated that a social relationship had
developed between the accused and Mrs. M. The defense
thus asserted that the contradictory statement by Mrs. M
had not been sufficiently corroborated for purposes of the
two-witness rule. The military judge denied the motion,
believing instead that the issue was one of fact to be
decided on the basis of witness credibility. The judge indi-

.. .cated that he would later instruct the. members
.. accordingly.®4 o - T

P

BiCompare id., Part 1V, para. S4e(8)(a) (cight years of confinement for aggravated assault with a firearm), with id., Part IV, para, Mg(z) (three years of

confinement for involuntary manslaughter with ‘a firearm). |, .

(RN

i n : i

B o o ' i ! '
85The issue of how likely is likely, when used in the confext of assauit by a means likely, has never been comiprehensively addressed by the military’s’
appellate courts. ‘See Johnson, 27 M.J. at 803; see generally Stewart, 290 M.J. at 93, S ' G : b :

88ee UCMJ ant. 15.
87A violation of UCMJ art. 134; see MCM, 1984, Part 1V, para. 79,

P

88For example, perjury and false swearing have several identical proof requirements-under military law. MCM, 1984, Part IV, paras. 57c¢ and 79¢. In fact,
the Manual incorporates by reference many of the special proof requirements of perjury for false swearing. For a discussion of the falsification offenses
under the UCML that have special proof requirements, see Hall, The Two-Witness Rule in Falsification Offenses: Going, Going, But Stitl Not Gone, The
Ammy Lawyer, May 1989, at 11, 13-15. Another recent case, United States v. Byard, 29 M.J. 803 (A.C.M.R. 1989), reaffirmed the long-standing
precedent that false swearing is not a lesser included offense of perjury. /d. at 810-11; see United States v. Smith, 26 C.M.R. 16 (C.M.A. 1958); United
States v. Warble, 30 C.M.R. 839 (A.F.B.R. 1960). s o » .

895ee R.C.M. 917. '

9029 M.J. 888 (A.C.M.R. 1989). The Army Court of Military Review had previously set aside the findings of guilty and the sentence because of a lack of
jurisdiction. United States v. Yates, 25 M.J. 582 (A.C.M.R. 1985). The tase was later reversed and remanded by the Court of Military Appeals. United
States v. Yates, 28 M.J. 60 (C.M.A. 1989). . ‘

911d. The accused was also convicted of adultery in violation of article 134 of the UCM]J. See MCM, 1984, Part IV, para. 62. Note that the “exé:ulpatory
no’* doctrine does not apply to false swearing, and thus was ubavailable to the accused in Yates. United States v. Gay, 24 M.J. 304, 306 (C.M.A.1987)."

) g S

92For example, military law provides that the falsity of the statement at issue in a false swearing or perjury case “’cannot be proved by circumstantial
evidence alone, except with respect to matter which by their nature are not susceptible of direct proof.”” MCM, 1984, Part IV, para. 57c(2)(c). For a,
discussion of this requitement as recently applied by the Army Court of Military Review, see TIAGSA Practice Note, Using Circumstantial Evidence to
Prove False Swearing, The Army Lawyer, Jan. 1990, at 36 (discussing United States v. Veal, 29 M.J. 600 (A.C.M.R. 1989)); see also. United States v.
Walker, 19 C.M.R. 284 (C.M.A. 1955). ‘

$3MCM, 1984, Part 1V, pata. 57¢(2)c). Cbngr,éss eliminated the iwo-witness rule in federal courts and émnd jur}"pfocéedings with the passage of Title
IV of the Organized Crime Act of 1970. 10 U.S.C. § 1623 (1982); see generally Hall, supra note 88, at 15 (discusses the federal civilian approach to the

two-witness rule for falsification offenses). In its place, Congress adopted a ‘‘beyond a reasonable doubt’’ standard of proof for these offenses. This
statute, however, has not beer made applicable to the military. See United States v. Lowman, 50 C.M.R. 749 (A.C.M.R. 1975). '

94The military judge’s instructions on this matter are extracted in the court’s opinion in Yates. Yates, 29 M.J. at 889, For a good discussion of issues
pertaining to instructing upon the two-witness rule, see Hall, supra note 88, at 16-17. 0 o
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. The two-witness rule undeniably places an additional
requirement upon the government in proving certain falsi-
fication offenses. This requirement can be met, of course,
when the government has multiple witnesses to prove the
falsity of the accused’s statement.?5 As noted above, it can
likewise be satisfied with only a single witness, when the
witness directly contradicts the accused’s statement and is
supported by other direct or circumstantial evidence.%¢
One commentator has noted that *‘[t]his is a relatively
light burden for the government to bear because the level
of proof needed for corroboration is simply whether or not
the independent evidence is inconsistent with the inno-
cence of the accused.”*7

The evidence on the merits presented by the government
in Yates—the testimony of Mrs. M. and the accused’s pre-
trial statement—falls short of satisfying the special proof
requirement for false swearing discussed above. Granted,
the testimony by Mrs. M directly contradicts the alieged
false swearing by the accused, and thus this threshold
aspect of the special proof requirement is satisfied.*® The
pretrial admission by the accused, however, fails to
provide the necessary corroboration for Mrs. M's testi-
mony. The accused’s admission, wherein he acknowledges
having only, a social relationship with Mrs. M, does not
corroborate the falsity of the charged statement in which
he denies that his relationship with Mrs. M was adul-
terous.?? Although the accused’s pretrial admission was
not inconsistent with Mrs. M’s testimony, neither was it

9E.g., Lowman, 50 C.M.R. 749 (A.C.MR. 1975).

inconsistent with his innocence.}0® It was, in short, too
ambiguous to satisfy the requirement for corroboration.

The defense rhotion fora findihg of not guilty in Yates
was made pursuant to R.C.M. 917(a), which provides in

part:

The military judge, on 2 motion by the accused or
“sua sponte, shall enter a finding of|not guilty of one
or more offenses charged after the evidence on either
side is closed and before findings on the general
issue of guilt are announced if the evidence is insuf-
‘ficient to sustain a conviction of the offense
affected. 10!

Had the military judge correctly evaluated the govern-
ment’s limited evidence pursuant to the applicable stand-
ard for a finding of not guilty,'92 the defense motion
would have been granted and the case against Major Yates
would have been dismissed. o

The Army Court of Military Review, however, did not
expressly address whether the military judge erred by
denying the defense motion for a finding of not guilty.
Instead, the appellate court apparently relied upon R.C.M.
917(g).103 This rule provides that a trial judge’s denied
motion for a finding of not guilty will not be set aside on
appeal when evidence that cures evidentiary defects is
introduced subsequent to the motion, but prior. to
findings.10¢

96MCM, 1984, Part IV, para. 57¢(2)(c); see United States v. Guerra, 32 CM.R. 463 (CM.A. 1963j (the source of the directly contradictory statement

mmust be someone other than the accused). This rationale was extended in United States v. Tunstall, 24 M.J. 235 (C.M.A. 1987). In that case, two witnesses
directly contradicted distinct portions of the accused's statement. The court concluded: . : : '

Therefore, where the alleged false oath relates to two or more facts and one witness contradicts the accused as to one fact and another
witness as to another fact, the two witnesses corroborate each other in the fact that the accused swore falsely, and their testimony will
authorize a conviction.

Tunstall, 24 MLJ. at 237 (quoting Goins v. Commonwealth, 167 Ky. 603, 181 5.W. 184, 186 (1916)); accord May v. United States , 280 F.2d 555, 558-61
(6th Cir. 1960); see United States v. Maultasch, 596 F.2d 19 (2d Cir. 1979). - '

97Hall, supra note 88, at 15 (citing United States v. Jordan, 20 M.J. 977,979 (A.C.M.R. 1985)). Other exceplioxfs lo the two-wilnesS rule, based upon the
accused’s acknowledgement of the particular types of documents used, are likewise discussed in the Manual. MCM, 1984, Part 1V, para, 57¢(2)(c); see
Hall, supra note 88, at 16. }

98See Guerra, 32 C.M.R. at 467-69 (testimony which is merely inconsistent but not directly contradictory is insufficient). Moreover, the special proof
requirements for false swearing apparently permit the accused’s own words Lo serve as the corroborating evidence that supports the directly contradictory
statement of another witness. /d. at 469. ‘

99The elements of proof for adullery under military law include, inter alia, that *‘the accused wrongfully had sexual intercourse with a certain person.”
MCM, 1984, Part IV, para. 62b(1); see generally United Siates v. Hickson, 22 M.J. 146 (C.M.A. 1986). Cleatly, all social relationships between men and
women who are married, but not to each other, do not involve conduct that satisfies this element. ’ :

100 See United States v. Buckner, 118 F.2d 468, 469 (2d Cir. 1941) (cited in jordan, 20 M.J. at 979) ("ﬁle falsity of tl;e statement charged to be perjured
must be established either by two independent witnesses, or by one witness who is supported by independent: evidence that is ‘inconsistent with the
innocence of the defendant’""). )

101 The rule requires that the motion *‘specifically indicate wherein the evidence is insufficient.”” R.C.M. 917(b). Each party should be given an
opportunity 1o be heard on the motion, R.C.M. 917(c); and the military judge has the discretion to permit the government to reopen its case. R.C.M.
917(c) discussion; see United States v. Ray, 26 M.J, 468 (C.M.A. 1988).

12R,C.M. 917(d) states the standard for a motion for a finding of not guilty as follows:

A motion for a finding of not guilty shall be granted only in the absence of some evidence which, together with all reasonable inferences
and applicable presumptions, could reasonably tend to establish every essential element of an offense charged. The evidence shall be
viewed in the light most favorable to the prosecution, without an evaluation of the credibility of witnesses. - -

183 The court's opinion in Yates does not expressly mention R.C.M. 917(g) or its standard for appellate review,
104R.C.M. 917(g) provides:

Effect of denial on review. If all the evidence admitted before findings, regardless by whom offered, is sufficient to sustain findings of
guilty, the findings need not be set aside upon review solely because the motion for finding of not guilty should have been granted upon the
state of the evidence when it was made.

The ﬁnnlysis to this subparagraph indicates that it is based upon the Mz'munI for Courts-Martial, United States, 1969 (rev. ed.), para. 7la.
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“The appellate court opinion reflects’ that the members
called two additional witnesses after the defense motion
for a finding of not guilty, but prior to findings.195 The
appellate court considered this testimony, in ‘conjunction
with the government's evidence, in determining whether
the evidence as a whole was sufficient to support the
accused’s guilt in light of the special proof requirements.
The court concluded that the testimony of these witnesses
*‘provided ample evidence to corroborate Mrs. M’s testi-
mony and afforded the court a sufficient basis for its find-
ing of guilty.**1°6 Because of R.C.M. 917(g), the court did
not have to evaluate whether the military judge’s ruling
was erroneous. 107 ‘

.. This case carries with it important reminders for both
trial and defense counsel. Both must remain aware of the
special proof requirements for false swearing and other
falsification offenses.198 Additionally, after denial of a
motion for a finding of not gyilty, defense counsel must
introduce evidence cautiously. Rule for Courts-Martial
917(g) makes clear that'on appeal, when deciding if the
government satisfied its burden :of proof, an appellate
court is not limited to the evidence introduced by the gov-
ernment prior to the defense motion for a finding of not
guilty. Rather, the appellate court can consider all of the
evidence introduced prior to findings. As a result, defense
counsel must be careful not to cure the military judge’s
erroneous denial of a motion for a finding of not guilty.
MAJ Milhizer and CPT Cuculic. ' S

Legal Assistance Items

The following notes have been prepared to advise legal
assistance attorneys of current developments.in the law

and in legal assistance program policies. They also can be

N

adapted for use as locally-published preventive law. arti-
cles to alert soldiers and their families about.legal prob-
lems and . changes in the law. We welcome articles and
notes for inclusion-in this portion of The Army Lawyer; )
submissions should be sent to The Judge Advocate Gen-

eral’s School, 'ATTN: JAGS-ADA-LA, Charlottesville,
VA 22903-1781. . : . : L

Family Law Notes = =

k ,Adoption Reirhbursemént Progrdm o

“n

The Department of Defense test program for adoption
expense reimbursement19? has been extended to' include
adoption proceedings initiated after September 30, 1987,
and before October 1, 1990.11° The program originally
was scheduled to end on September 30, 1989; this amend-
ment therefore adds an additional year. -

. The National Defense Authorization 'Act for Fiscal
Years 1990 and 1991111 included one other significant
change to the program. Now, members of the Coast Guard
are entitled to reimbursement’ of qualified adoption
expenses.!12 Congress directed the Secretary of Transpor-
tation to develop implementing regulations that will
provide details for filing and processing’ requests for
reimbursement.’3 " o

This change is not retroactive, however. For Coast
Guard personnel, the reimbursement program applies only
to adoption proceedings that are “‘initiated’” after Septem-
ber 30, 1989, and before October 1, 1990. In this regard,
note that an adoption proceeding is “‘initiated’* on the date
of the initial home study report or on the date the child is
placed in the member’s home for adoption, whichever

. event occurs later.,114

.

103 Yates, 29 M.J. at 889. The record of trial establishes that the defense motion pfecéded the testimony of the"additi(v)'nal witnesses. lnformatic;n piovided

by the Defense Appellate Division, United States Army Legal Services Agency.

106 ], One witness, Mrs. W, testified 1o the folldWing: 1) that she accbmpanied Mrs. M to the accused’s home on three occasions; 2) that the accused,
during one of these visits, offered to allow Mrs. M to live with him temporarily;
and 4) that Mrs. M said that she was experiencing marital problenis with her h

/

3) that Mrs. M had told her that she was having an affair with the accused,;
usband, Master Sergeant (MSG) M. The other witness, MSG M, testified as

follows: 1) that he feceived an anonymous note which requested that he control his wife, because she was either at the accused’s house or just leaving
whenever the anonymous person tried to visit the accused; and 2) that his wife had admited to him that she had three or more sexual encounters with the
accused. Id. An obvious issue is raised as to whether the testimony by Mrs. W and MSG M, which in large part merely repeats prior statements by Mrs. M,
can be employed to corroborate Mrs. M's testimony. Using 8 witness’s prior statements to corroborate her contradictory testimony appears inconsistent
with the purpose of the two-witness rule and the requirement for corroboration. See Buckner, 118 F.2d at 469 (the two witnesses must be independent or,
alternatively, the single witness must be corroborated by independent evidence).

107 See United States v. Buckner, 118 F.2d 468 (2d Cir. 1941); United States v. Bland, 653 F.2d 989 (5th Cir.), cert. denied, 454 U.S: 1055 (1981)
(appellate courts are not limited to evidence admitted prior to motions for findings of not guilty; but rather, also may consider defense evidence).

106 See supra notes 87-88 and accompanying text.

.t

19 National Defense Authorization Act for Fiscal Years 1988 and 1989, Pub. L. No. 100-180, § 638, 101 Stat. 1106 (1987). See also Dep't of Defense
Directive 1341.4, Test Program for Reimbursement of Adoption Expenses (Oct. 5; 1988) [hereinafter DOD Dir. 1341.4); TIAGSA Practice Note,
Adoption Expense Reimbursement Program, The Army Lawyer, Dec. 1988, at 36. - . L C

119National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-189, § 662, 103 Stat. 1465 (1989).

lllId_

U21d. § 662(a). .

ll3ld_

114DOD Dir. 1341.4 (Encl. 1). .
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“Experience under the reimbursement program has high-
lighted a'significant health care problem that can arise. A
child is not a ‘“dependent’’ for military health care pur-
poses until the adoption is final.115 Thus, ‘neither
CHAMPUS coverage nor entitlement to care at a military
treatment facility is available for a child who is placed in a
soldier’s home prior to the adoption being completed. In
such cases, the prospective adoptive parent should con-
sider enrolling the child in the Uniformed Services Volun-
tary Insurance Program (USVIP) until the adoptlon is
final. Further information on this health care insurance
program can be obtained from representatives of the
Mutual of Omaha insurance company. MAJ Guilford.

Birth Ceruﬁcates for Chlldren Born Abroad

0ccaswnally, clients ask how to get copies of birth cer-
tificates for children born abroad. The mailing address for
these documents is Department of State, Passport Serv-
ices, 1425 K Street NW, Room 386, Washington D.C.
20522-1705. The cost is $4.00 per copy, payable by check
made out to the Department of State. The signed request
must include the child’s full name, the date and place of
birth, both parents’ full names, the mother’s maiden name,
and the requester’s daytime telephone number. For addi-
tional information, call (202) 326 6183/6184. MA]
Guilford.

International Child Abduction

Courts are beginning to decide cases that arise under the
Convention on the Civil Aspects of International Child
Abduction (the Convention)!16 and the International Child
Abduction Remedies Act.117 The few cases decided thus
far suggest that these laws may indeed provide relief for
victims of international child abduction.

For example, in a case out of California,118 a divorced
American mother who normally resided in the :Canary
Islands, Spain, brought her two children to California for a
brief visit. She had authority to do so under a custody
order issued by a Spanish court pursuant to her divorce
from the children’s father, 2 Spanish citizen. Once in the.
United States, however, she stayed with the children and
concealed their whereabouts from the father.

Under the Spanish order, the parents had joint legal ‘

custody, and the mother had physical custody subject to
the father’s visitation rights. The order specifically
allowed the mother to take the children to the United

States, but only for one month. Thus, her retention of the
children in the United States violated the custody order.

Nearly a year later, the father located the children. He
then went into a California court and initiated an action for
the children’s return to the Canary Islands. The court first
noted that the Convention applies in this case11? and that it
constitutes the supreme law of the land. It also had no dif-
ficulty determining that the mother’s retention of the chil-
dren was ‘‘wrongful’’ as the term is used in the
Convention.120 Her action violated an existing order that
required the children’s return to the Canary Islands.

The mother contested the matter by asserting that an
order for the children’s return would expose them to a
grave risk of psychological harm, which is a defense rec-
ognized by the Convention.121 The court appointed an
expert to explore this issue and to examine the children’s
relationships with their mother and father. He concluded
that at least one of the children would be harmed by a
separation from the mother. He also noted that a return to
Spain could adversely affect the children, but the likeli-
hood of psychological damage would be greatly reduced if
the mother returmed with them and lived there. The mother
testified that she would return to the Canary Islands if the
court ordered the children’s return.

On these facts, the court concluded that returning the
children to Spain would not ‘‘expose’’ them to harm. Of
course, some trauma is inevitable when children are
abducted and moved around the world. Nevertheless, the
court felt that returning the children to Spain would afford
the Spanish courts an opportunity to decide what was in
the children’s best interests. Note the implicit message in
this ruling: Spanish courts should be given the opportunity
to rule in custody matters regarding these United States
citizens.

As a final matter, the court applied the Convention rule
that a party guilty of wrongful conduct may be required to
pay the other.party’s attorneys’ fees and transportation
costs.122 Thus, it ordered the mother to pay the father
$5,000. -

In addition to showing how the Convention can effi-
ciently resolve international custody disputes, the case
addressed several interesting issues. To start with, the
court had to decide when the mother’s conduct became
wrongful. This is important because a victimized parent

* has a stronger case for the children’s return if an action is

1158ee 10 U.S.C. § 1072(2)(D) (1982); Army Reg. 640-3, Personnel Records and Identification of Individuals: Identification Cards, Tags, and Badges,

para. 3-155(6) and Table B-1 (17 Aug. 1984).

" 116Convention on the Civil Aspects of International Child Abduction, done at the Hague, October 25, 1980; text reprinted at 51 Fed. Reg 10498 (1986)

[hereinafter Hague Convention].

117pyb. L. No. 100-300, 102 Stat. 437 (1988), to be codified at 42 U.S.C. § 11601-11610.
118 Navarro v. Bullock, No. 86481 (Cal. Super. Ct. Placer County Sept. 1, 1989).
119For the Convention to apply, both the country where the child ordinarily is resident and the country to which the child has been abducted must have

ratified the Convention.

1205ee Hague Convention art.3.
121 Hague Convention art. 13b.
12 Hague Convention art.26.
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brought within one year of a wrongful abduction.123 Here,
the action was brought more than a year after the children
left Spain, but a few days less than a year after the date
they were supposed to be returned.124: The court decided
that the abduction began only. after the mother failed to
return the children. This brought the plaintiff w1thm the
one—year rule.

The case involved another interesting problem that can
arise under many custody decrees. Here, the mother had
the right to physical custody, and the father had a right of
visitation during vacations. The Spanish order also
provided that the parties had joint legal custody.

Under the Conveéntion, a plamtlff must show that he or
she was exercising ‘‘rights of custody’’ at the time of the
abduction.125 ‘‘Custody’’ includes “nghts relating to the
care of the person of the child, and, in particular, the right
to determine the child’s place of residence.’’126 Compare
this to “‘rights of access,”” which means the right ‘‘to take
the child for a limited period of time to a place other than
the child’s habitual residence.’’127

What ‘‘right of custody’’ was the father exercising at
the time of the abduction? The court answered this ques-
tion by observmg that he had * exercnsed every scheduled
visitation.”’ But visitation is a merely a ‘‘right of access,”’
not custody. Arguably, then, the court erroneously ruled
that the father had standing to invoke the Convention.

Perhaps realizing that these facts presented a threshold
problem, the court went on to observe that the mother’s
action would constitute a felony under state law: This, the
court concluded, should put to rest any reservations about
whether her actions were wrongful. “Wrongful” acts
indeed are a prerequisite for relief, but they do not sub-
stitute for the separate requirement that the plaintiff was
actually exercising rights of custody at the time of
abduction. 128

Still, the court probably reached the nght result, even if
the reasoning is not entirely clear. Joint legal custody usu-
ally confers on both parties a jointly-exercised right to
make major decisions regarding the child’s upbringing.

Typically, choosing which country a child will live in is
such a2 major decision. Thus, in this case the father did
exercise ‘‘rights of custody’’ (i.e., ‘‘determin[ing] the
child’s place of residence’’)12° by obtaining a court order
that. precluded the mother, from unilaterally movmg the
children outside Spamsh temitory.

Custodxal parents who seek the return’ of children from
forelgn countries can be heartened by cases such as this
one. Judges appear willing to abide by the spirit 'that
inspired the agreement without fretting about' whether a
foreign court will arrive at the “‘right’’ answer in a custody
decision. On the other hand, clients who are contemplating
escaping' overseas with a child in violation of the other
parent’s custody nghts should beware. The tactic is less
likely to work than in the past, and, at the same time, it
may trigger significant financial penalties. MAJ Guilford.

Mansell v. Mansell: An Epilogue

The Supreme Court’s decision in Mansell v. Mansel130
potentially affects every ' division of military ' retired
pay.131 The question now is whether it affects the division
of Major Mansell’s retired pay Surprisingly, the answer
appears to be “No.””

As it reached the Supreme Coun the Mansell ‘case
focused on a legal issue that allowed the Court to eschew
questions raised by the facts of the case. Major and Mrs.
Mansell had divorced. in California in 1979, after he had
retired from the Air Force. Prior to entry of the decree,
they executed a separation agreement that explicitly
provnded for division of the retired pay that Major Mansell
waived in order to receive disability benefits from the
Department of Veterans Affairs.132 The divorce decree
also called for the d1v1s1on ot‘ waived retired pay. .

After enactment of the Umformed Services Fonner
Spouses” Protection Act (the Act)133 jn 1982, and long
after his divorce decree had become final, Major Mansell
started this action to challenge the part of the decree that
awarded his former wife a share of the waived retired pay.
He argued that under the language of the Act, states are

preempted from dividing anything other than disposable

1”See Hague Conventlon art. 12 (if the actlon is brought wuhm one year, the authorities *‘shall order the return of the child forthwith’’; if the action is
brought after more than one year, the aulhonues ‘shall order the relurn of the cluld unless 1t is demonsttaled that the child now lS settled in ns new

envxronmem' )
|

12“'I‘he chlldren left the Canary Islands on August 1, 1988, for what was tobe a one month trip to Callfomla The court order required thenr return not
later than September 1, 1988. The father initiated the legal proceedings in California on August 23, 1989. ' -

125Hague Convention art. 3b.
126 Hague Convention art. 5a,
127Hague Convention art. 5b.
128Hague Convention art. 3.

129This is the essence of ‘‘rights of custody.”’ See Hague Convenuon art. 5a; Sl Fed Reg. 10503 (1986) (the Department of State’ s analysns of the
Convention).

130109 S. Ct. 2023 (1989).

131This is because the Court’s dicta suggest that states cannot divide gross military retired pay but instead can divide only “*disposable fetired pay " See
TIAGSA Practice Note, McCarty and Preemption Revived: Mansell v. Mansell, The Army Lawyer, Sept. 1989, at 30. This result overrules a substantlal
body of state case law. Id. :

132109 S. Ct. at 2025.
13310 U.S.C. § 1408 (1982).
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retired pay.134 All this was to no avail, however; in an
unreported decision, a California Court of Appeal ruled
that his interpretation of the Act was erroneous. Major
Mansell then petitioned the United States Supreme Court
for certiorari. The Court heard the case and vindicated his
view of the Act.135 This would leave one to believe that
Major Mansell had won. Unfortunately for him, however,
the Supreme Court decision did not end the matter.

The case was remanded to California for further pro-
ceedings not inconsistent with the Court’s ruling. In these
further proceedings,136 the California Court of Appeal
again affirmed the trial court’s refusal to vacate the origi-
nal decree that divided the waived retired pay. It did so
notwithstanding the Supreme Court’s decision. How did
this happen?

When Major Mansell’s current law suit first reached the
Court of Appeal, that court ruled solely on the merits of his
preemption argument. This is the decision that the
Supreme Court reviewed and reversed. The state court had
not addressed the problems raised by the facts and the pro-
cedural posture of the matter.

Remember, however, that Major Mansell had signed a
property settlement agreement prior to his divorce, and in
that agreement he expressly agreed to a division of waived
retired pay. Remember also that he initiated this litigation
after his divorce decree had become final; the current case
was a new action seeking a vacation of the original decree
rather than an appeal of the original decree.

These facts could create adequate and independent state
grounds for denying Major Mansell the relief he sought if
they had been part of the Court of Appeal’s rationale the
first time around. After the Supreme Court’s remand, the
Court of Appeal did look at the issues raised by these facts.
Not surprisingly, it concluded that Major Mansell’s sepa-
ration agreement constituted a waiver of his right to chal-
lenge the division of waived retired pay. It also ruled that
res judicata attached to the divorce decree and served as a
bar to Major Mansell’s challenge.

Thus, Major Mansell won nothing, despite prevailing
before the Supreme Court. Ironically, the Court’s ruling
has far-reaching consequences for everyone else. As noted
above, it probably means that states no longer can divide
gross retired pay. Perhaps more significantly, it has
sparked the introduction of bills before Congress that are

designed to address (actually, to reverse) the Mansell deci-
sion. Although it remains to be seen exactly how far any
amendment of the Act will go,137 it seems safe to predict
that life will not be the same for any divorcing military
couple after Mansell—except for the Mansells. MAJ
Guilford.

Consumer Law Notes
Bereavement Air Fares

Most airlines have bereavement fares for anyone flying
to visit a dying relative or to attend a funeral. If a coach
seat is available on the requested flight, participating air-
lines usually charge the lowest coach fare available. If the
lowest fare is a ‘‘super-saver’’ fare or other fare that has
restrictions (such as advance purchase or a minimum stay),
these restrictions will normally be waived.

Most airlines require proof of the illness or death. The
name, address, and phone number of the attending physi-
cian, the hospital, or the funeral home will usually be suf-
ficient. Also, many airlines require payment of the regular
fare and then refund the difference between the regular
fare and the lowest fare upon receipt of the required proof.
There are no standard rules among the airlines, and you
should exercise caution in selecting an airline. Some air-
lines 'do mot provide a cash refund; instead, they issue
travel vouchers that can be used only on another flight
with that airline. ,

Because each airline handles these emergencies dif-
ferently, soldiers should book the flight through the local
SATO or a travel agent with a computerized reservation
service who can quickly locate an available seat at the best
rate. Additionally, commanders should be encouraged to
include the required proof in block 30 of the DA Form 31,
Request and Authority For Leave. Any verification
provided by the local Red Cross office would ‘also assist
the soldier in getting the bereavement fare at the SATO.
With verification by the unit commander and the Red
Cross, some airlines will approve the bereavement fare
immediately, thereby saving the -soldier the trouble of
requesting a refund later.138 MAJ Dougall.

Credit Card Fraud

- The Federal Trade Commission (FTC) has issued an
alert to consumers concerning the growing problem of

134 This argument is based on the langinage of 10 US.C. § 1408(c)(1). For a fuller discussion of the issue, sec TIAGSA Practice Note, supra note 131, at 30.

135The United States Supreme Court explicitly overruled the California Supreme Court on this point. 109 S. Ct. at 2025.

136 Mansell v. Mansell, 216 Cal. App. 3d 937, 265 Cal. Rptr. 227 (1989).

137 See, e.g., Congressional Research Service, Report No. 86-100 F, Military Benefits for Former Spouses: Legislation and Policy Issues (1989). This
report examines a number of possible changes to the Act, including elimination of the ‘‘disposable retired pay’’ language and a proposal to create a
federal presumption of divisibility of military retired pay. The repost also discusses legislative changes designed to address situations where a retired
member is recalled to active duty and where a military retiree combines military service and federal civilian service 1o qualify for a higher civilian
pension. The proposals first were initiated in 1985, but the Mansell case has heightened interest in these matters.

138This note is based on information obtained during a telephone conversation with a representative of the Air Transport Association and *‘Bereave-

ment”’ Air Fares, Good Housekeeping, Feb. 1990, at 21.

APRIL 1990 THE ARMY LAWYER « DA PAM 27-50-208 75




credit card fraud.13® One scheme involves the dishonest
clerk who takes several impressions ‘of & credit card or
keeps the card number when taking an-order. The clerk
uses' one impression or the number for the consumer’s
actual purchase, but then uses the other impressions or the
number for illegal transactions. The second form of fraud
occurs when a clerk or other employee retrieves discarded
carbons of a charge slip and secures the consumer’s card
number. )

DU M B Ce )

The FTC warns that thieves are now using the telephone
to advise unsuspecting consumers that they have just won
a prize as the result of a drawmg of ‘charge card holders.
The thieves inform the consumers that all they 'need to do
is verify their prize by giving the caller a charge card num-
bér. Another scheme is a telephonic offer to a consumer to
sell goods at unbelievably low prices if the consumers will
charge the purchases by credit card.

"The FTC recommends that consumers take the follow-
mg precautlons to prevent credit card fraud and theft:

1, Never grve Cl'Cdlt card numbers, over the telephone
Bnless the consumer initiated the transaction with a reputa-
ble company; . ‘

2. Sign new credlt cards when recerved and record card
numbers, expiration dates, and card compames addresses;

' 3.'Keep credit cards within sight during credrt transac-
tions and retrieve them immediately;

-4, Do 1ot sign blank receipts, and draw a line through
the blank space above the total amount charged,

5 Keep copres of all: recerpts for reconcrlratron wrth
monthly blllmg statements; ‘ :

6. Revrew credrt card accounts every month and report
questlonable charges to the credit card issuer in wiriting;

7. Destroy all’ carbons and mcorrect recerpts, and

8. Never lend credit cards, leave credit cards or receipts
lying around, or write credit card numbers on post cards or
on the outside of envelopes. i L

When a credit card is lost or stolen, consumers should
notify the card issuer immediately. Consumers are not lia-
ble for any transactions occurring after they have notified
the card issuer. For unauthorized transactions occutring
before the consumer notifies the card issuer, federal law
limits consumer liability to $50.00140

If a client is unsuccessful in resolving a billing dispute
with the merchant who honored a credit card, federal law
provides an additional recourse. Any defenses a consumer
has against a merchant honoring a credit.card may be

i

asserted against the card issuer if the purchase was for
$50.00 or more, if the purchase took place in the same
state as the consumer’s address or within 100 miles, and if
the card issuer is not the same as or controlled by the mer-
chant.141 Other actions a-consumer may take include con-
tacting state and-local ‘consumer protection offices and

stter Business Bureaus. Additionally, attorneys should
inform the FTC of fraudulent acts and practices so that the
agency itself can seek enforcement of the laws, if neces-
sary. Complaints may be addressed to the Correspondence
Branch, FTC, 6th Street and Pennsylvania Avenue N.W.,
Washington, D.C. 20580. MAJ Pottorff.

Fraud, Iil'heft,‘ and the Automatic Teller Machine

The past ten years have seen the automatic teller
machine (ATM) card achieve almost universal acceptance
and use in the United States and on most military installa-
tions. These cards are typically issued in the shape of a
credit or charge card and are accompamed by a personal
identification number (PIN) unique to, and presumably
known only by, the holder.

Unlike charge cards, when an ATM card is used, the
account holder at that moment has funded the transaction,
because ‘the ATM withdraws money on hand in the
holder’s ‘account. This arrangement raises the stakes for a
card holder in the event the ATM card is stolen. For-
tunately, the Electronic Fund Transfer -Act (EFTA),342
similar to the laws controlling credit cards, limits liability
if the card holder notifies the ATM card issuer promptly.
Liability is limited to a maximum of $50.00 if the holder
notifies the issuer of the theft of a card within two business
days of discovering the theft. Failure to notify the issuer
within two days of discovering a theft will result in a max-
imum liability of $500.00. Even more critical, the con-
sumer who never bothers to read an account statement may
lose the entire account balance. If the consumer does not
notify the card issuer of an error within sixty days of the
time the card issuer sends the consumer a periodic state-
ment reflecting any unauthorized transfer, the consumer’s
potential liability is the amount of the account balance.

Soldiers and other consumers are beginning to heed
their card issuers’:advice not to keep ATM cards and PINs
together in wallets  and purses. This greatly reduces the
possibility of unauthorized withdrawals followmg loss or
theft of the wallets and purses. - ‘ :

Unfortunately, thieves have become more SOphisticated
in their approach. A recent development in California
involving thefts of ATM cards provides ample instruc-
tional material for legal assistance attormeys. Under the

~new scheme, if a thief finds only the ATM card and not a

PIN in a wallet, he is not necessarily out of luck. After
using the victim’s identification to determine the victim’s

139Report Bulletm No. IS5, Consumer and Commerclal Credn 1 3 (Jan '8, 1990) (drscussmg Federal Trade Commnssron consumer warning).

14015 U.S.C. § 1643 (1982 & Supp. V 1987)
1114, § 1666
12274, § 1693.
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address and phone number, the thief calls the victim and
represents himself as a security employee of the bank that
issued the ATM card. The thief informs the relieved con-
sumer that his or her wallet has been found and will be
available for pickup the following day. In the meantime,
the thief asks, ‘‘please give me your personal identifica-
tion number so I can verify that this is really your ATM
card that I have recovered.”” Not surprisingly, some con-
sumers comply and ate victimized once again.

These developments are ripe for inclusion in command
information classes and articles designed to further the
preventive law program at an installation. The military
community can benefit from advance notice of problems
associated with ATM use and timely guidance on how to
limit liability. MAJ Pottorff.

Professional Responsibility Note
South Carolina Adopts New Ethics Rules

South Carolina continues the trend of states patterning
new rules of ethics after the Model Rules of Professional
Conduct. The new rules, which apply to all South Carolina
lawyers, will take effect on September 1, 1990.143°

The new South Carolina Rules differ from the Model
Rules in several respects. The South Carolina version of
Rule 1.5 specifically allows lawyers to charge contingent
fees in domestic relations cases relating to collection of
alimony and child support arrearages. Model Rule 1.5(d)
expressly prohibits contingent fee arrangements in most
domestic relations matters.144

A major difference will exist between the South Car-
olina and the Model Rules regarding confidentiality. South
Carolina Rule 1.6 substantially broadens lawyer discretion
in the area by allowing attorneys to reveal information
necessary to prevent a client from committing any future
criminal act. Model Rule 1.6, on the other hand, gives
attorneys discretion to release information concerning a
prospective crime only when the lawyer reasonably
believes that the criminal act *‘is likely to result in immi-
nent death or substantial bodily harm.’’145

The South Carolina Rule on confidentiality will also dif-
fer from the Army Rules. Attorneys subject to the Army
Rules of Professional Conduct for Lawyers must release
information necessary to prevent a client from committing
a criminal act likely to result in imminent death or substan-
tial bodily harm or that will significantly impair national
security or the readiness or capability of a military unit,
vessel, aircraft, or weapon system.146 Despite the dif-

ference in the two versions, Army attorneys licensed in

South Carolina will comply with both ethical standards by
making disclosure in all cases falling within the mandatory .
purview of the Army Rules and refraining from making
disclosures regarding all lesser prospective crimes.

The South Carolina Rules will also modify the Model
Rule regarding imputed disqualification. Under Model
Rule 1.8(i), neither a lawyer nor.any members of his or her
firm may represent a client if the lawyer s parent, child,
sibling, or spouse represents the opposing party.147 Under
the South Carolina version of the rule, the lawyer will still
be disqualified under these circumstances, but other mem-
bers of the firm may represent the prospective client. The
South Carolina rule in this regard is consistent with the
Army approach, which generally rejects the concept of
automatic imputed disqualification.148 :

The South Carolina Rule modifies the Model Rule on
solicitation by including several additional requirements.
Under the South Carolina Rule, lawyers soliciting clients
in recordings or in writing must include a statement advis-
ing the recipients that they might wish to consult their own
lawyers and must list the number of the state bar’s lawyer
referral service. The solicitation must also contain a state-
ment that complaints regarding the solicitation may be
made to the state disciplinary board. All solicitations must
be filed with the state disciplinary board. '

South Carolina brings the number of states that have
adopted the Model Rules to thirty-two. In addition, North
Carolina and California have recently adopted new ethics
rules that are based, in part, on the provisions of the Model
Rules. The following is a list of all the states that have
adopted new ethics rules since the Model Rules were
adopted by the ABA in 1983: :149

Arizona: Model Rules as amended; February 1,
1985.

Arkansas: Model Rules as amended; January -‘1,
1986.

California: Takes strucﬁrre and substance from both
Model Rules and Model Code; May 27, 1989.

Connecticut: Model Rules as amended; October-vl,
1986.

Delaware Model Rules as amended October 1
1985.

Florrda Model Rules as amended; January 1, 1987.
Idaho Model Rules as amended; November 1, 1986.
Indiana: Model Rules as amended, January 1, 1987.

1435 ABA/BNA Lawyer's Manual On Professional Conduct, No. 27 (Jan. 27, 1990). .
144Model Rules of Professional Conduct [hereinafter Mode! Rules], Rule 1.5(d).

245 Madel Rule 1.6(0)(1).
16DA Pam. 27-26.
“7Modcl Rule 1.8(i) and Model Rule 1.10.

148Arrny Rule 1.10. The Army generally permits representation in this circumstance so long as conﬂrcts of interest can be avoided and there wrll be no
compromise of independent judgment, zealous representation, and protection of client confidences. G

149The information regarding these rules was taken from 5 ABA/BNA Lawyers’ Manual On Professional Conduct, 01:3, 12-1989.
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Kansas: Model Rules as amended; March 1, 1988.

| Kentucky Model Rules as amended January 1

1990.

Louisiana: Model Rules as amended; January 1,

1987.
Maryland: Model Rules as amended, January 1,

1 1987.

Michigan: Model Rules as amended October 1,

1988

| Mississippi: Model Rules as amended; July 1, 1987.

' Nevada: Model Rules as amended; March 28, 1986.

anesota Model Rules as amended September 1,
1985. ‘

Missouri: Model Rules as amended; January 1, 1986.
Montana: Model Rules as amended; July 1, 1985.

- New Hampshire: Model Rules as amended; February
1, 1986. :

New Je:sey Model Rules as amended September
10, 1985.

New Mexico: Model Rules as amended January 1,
1987.

North Carolma Takes structure and substance from

*_both Model Rules and Model Code; October 7, 1985.

North Dakota: Model Rules as amended January l -
-1988,

Oklahoma: Model Rules as amended; July 1 1988.

Oregon: Amended Model Code incorporating sub-
stance of some Model Rules; June 1, 1986. =

Pennsylvania: Model Rules as amended; Apnl 1,
1988.

South Carolina: Model Rules as amended Septem-
ber 1,1990. - ‘

South Dakota: Model Rules as amended; July 1,
1988,

Texas: Model Rules as amended; 'January 1, 1990.
Utah: Model Rules as amended; January 1, 1988.

Virginia: Amended Model Code incorporating sub-
stance of some Model Rules; October 1, 1983.

Washington: Model Rules as amended September 1,
1985.

West Virginia: Model Rules as amended; January 1,
1989,

Wisconsin: Model Rules as amended; January 1,

1988,

" 'Wyoming: Model Rules as amended; January 12
1987. ‘

MAJ Ingold.

Estate Planning Note . 1.
Drafting Suryivorship Provisions in Wills

The survivorship clause included in most wills serves an
important, often overlooked, purpose. The requirement
that a beneficiary survive the testator by a specified period
of time avoids the need to complete two probate proceed-
ings to pass property to heirs. It can also serve to avoid
litigation when the exact order of death between a testator
and beneficiary cannot be determined.

Almost every state has adopted the Uniform Simul-
taneous Death Act.150 This Act provides that if there is not
sufficient evidence of the exact order of death, the testator
shall be deemed to have survived the beneficiary. :

Joint tenancy and community property are treated dif-
ferently under the Uniform Act. The Act provides that in
the case of the simultaneous death of joint tenants, the
property will pass as if each owned one-half.15! Similarly,
community property passes in common death situations as
if the husband owned one-ha.lf and the wife owned one-
half.152

The provisions of the Uniform Simultaneous Death Act
apply only if the decedent’s will does not indicate a con-
trary intent. One instance in which the presumption sup-
plied by the Act should be modified is when the testator
leaves property to a spouse to take full advantage of the
spouse’s unified federal estate tax credit. For example,
assume that a husband’s gross estate is valued at. $1 mil-
lion and his wife owns property of $200,000. To minimize
federal estate taxes, an effective testamentary scheme
would be for the husband’s will to distribute $400,000 out-
right to the wife and place $600,000 in a trust that qualifies
for the husband’s federal estate tax credit. Under such a
plan, the husband’s will should specify that if the exact
order of death cannot be established, his wife should be
deemed to have survived him. Accordingly, both the hus-
band and the wife would be able to use their federal estate
tax credit fully. To ensure that a loop is not created, the
wife’s will should malntam the presumpuon A

Attomeys should dlstlngmsh simultaneous death. prov1—
sions from *‘common disaster’” clauses. These clauses
divest a legacy if the beneficiary dies in a *‘common disas-
ter’” with the testator. For example, if a testator and the
beneficiary were in a car accident and the beneficiary dies
of accident-related causes thirty days after the testator, the
legacy would not pass under a common disaster provision.
Common disaster clauses frequently have been litigated in
the courts and should be avoided if possible. = .

130Unif. Simultaneous Death Act § 8a U.L.A. 561 ( 1989) The states l.hat have not adopted some version of the Act are Loulsxana, Montana, and Ohio.
151 Unif. Simultaneous Deal.h Act § 3, 8a UL.A. 575 (1983)
152Unif. Simultaneous Death Act § 4, 8a U,L.A. 579 (1983). -
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Will drafters should be aware that the presumption sup-
plied by the Simultaneous Death Act does not apply if the
exact order of death can be established. Thus, the Act can
not be relied upon to eliminate the waste associated with
requiring two probate proceedings if a beneficiary outlives
the testator by only several minutes or hours. Therefore, it
is advisable in most circumstances to insert a survworshlp
condition in a will that requires beneficiaries to survive a
specified period after the testator’s death in order to take
under a will.

Some states furnish a survivorship period by statute. For
example, the Uniform Probate Code provides that a bene-
ficiary must survive the testator by 120 hours.13? Like the
Simultaneous Death Act, however, this prov1smn does not
apply if the will specifies otherwise. -

A recent case illustrates that will provisions must be
carefully drafted to enjoy the benefit of statutory survivor-
ship requirements. The testator’s will in Estate of Acord v.
Commissioner154 provided that a gift to his wife should go
to other beneficiaries if his wife died before or at the same
time that he did, or if she died under circumstances that
cast doubt on the exact order of death, The wife died
thirty-eight hours after her husband, and the husband's
estate argued that the will bequest to her was terminated by
operation of Arizona's 120-hour survivorship requirement.
The Tax Court ruled that because the decedent’s will con-
tained some language dealing explicitly with survivorship
provisions, the statutory survivorship period did not apply.
The court rejected the argument that the statute would not
apply only when the will required some specific stated
period of time other than 120 hours.

Drafters can easily avoid the type of problems encoun-
tered in Acord simply by inserting clear survivorship pen-
ods in the will. The period should preferably be stated in
terms of hours and be limited to a reasonable period that
will not unduly prolong probate proceedings. The sur-
vivorship period should be less than six months, because
gifts conditioned on a longer period will not qualify for the
federal estate tax marital deduction.!35 Drafters should
carefully word all survivorship conditions to ensure that
the six-month marital deduction limit is not uninten-
tionally exceeded. Recently, the Tax Court denied a mari-
tal deduction to an estate because the will specified that an
interest would not pass if the testator’s spouse died before
the will was admitted to probate.156 The court noted that
the qualification of an estate to the marital deduction must
be determined as of the time of death. Under Texas law,
the court observed, a will could be admitted to probate at
anytime up to four years after death. Accordingly, the sur-
vivorship condition exceeded the six months permitted

153 Unif. Probate Code § 8 U.L.A. (1983).

13493 T.C. 1 (1989).

155 R.C. § 2056(b)(3) (West Supp. 1989).

156 Shephard v. Commissionet, 58 T.C.M. (CCH) 671 (1989).

under the code, and the gift passing to the spouse d1d not
quahfy for the marital deduction. °

" Attorneys should not overlook the potential 51gmficance
of boilerplate administrative clauses such as the survivor-
ship clause. These clauses should in every case be care-
fully drafted to meet the testator’s testamentary goals.
MAJ Ingold.

Real Property Note
VA Loan Compromise Programs

Soldiers having difficulty maintaining mortgage pay-
ments or selling homes purchased with Department of Vet-
eran’s Affairs (VA) guaranteed loans should consider
entering into a compromise agreement with the VA 157
The new loan compromise program provides soldiers with
an opportunity to substantially reduce or eliminate finan-
cial losses associated with loan terminations.158

The theory behind the new program is that all parties
involved in a VA guaranteed loan will benefit when a sol-
dier or veteran avoids loan foreclosure by selling the prop-
erty. To encourage soldiers to sell their property, the VA
will help the soldier by refinancing the amount of the loan
balance remaining after the sale of the home.

The compromise agreement should be considered when,
as a result of a decline in real estate values, a soldier is
unable to sell a home for a price sufficient to cover the
amount of a loan balance. The program may also be used
when delinquent interest increases the loan balance above
the fair market value of the property.

To participate in the program, the soldier must find a
buyer willing to purchase the property for its fair market
value. The selling price must also be less than the out-
standing balance on the original loan. A copy of the sales
contract, a recent property appraisal, and other documents
should be submitted to the VA along with a request to
enter into a compromise agreement.!5? If the VA approves
the request, it will pay all or part of the remaining balance
and finance all or part of the balance. The soldier must
agree to remain liable for the amount of the claim the VA
is required to pay the lender. The new debt can be financed
for up to thirty years at an interest rate as low as four
percent. Once this ‘debt is paid off, the soldier’s VA loan
eligibility will be restored.

Soldiers who have allowed others to assume their loans
may also take advantage of the compromise program to
avoid loss upon loan termination. The soldier should work
out an agreement with the buyer to retake possession of the
home, make all overdue payments, and then attempt to sell
the home. After receiving an offer to purchase the home
for fair market value, the soldier should then request the
VA to approve a compromise agreement.

157 The Compromise Agreement Program is described in VA Loan Guaranty Letter No. 87-49, November 17, 1987.
158 Information concerning this program was forwarded by CPT Preston L. Mitchell, Chief of Legal Assistance, Fort Sam Houston, Texas.

159The following information should be submitted to the local VA regional office having jurisdiction over the loan: a copy of the sales contract, a
statement of loan account as of the estimated closing date, estimates of all costs expected to be incurred with the transaction, a propeny appralsal a
release of liability package if the loan is to be assumed, and a Veteran's Statement and Agreement of Liability to the VA.
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. Another new VA compromise program is available for
soldiers who are liable for a deficiency after loan fore-
closure. Soldiers should, however, make every possible
effort to avoid foreclosure. Foreclosure sales generally
result in a below fair market value sale and therefore raise
the amount of the deficiency the soldier must pay. If fore-
closure proceedings cannot be avoided, a compromise
agreement may be worked out with the VA to finance the
deficiency at a favorable interest. rate.

Soldiers facing financial problems with homes pur-
chased with VA guaranteed loans should immediately con-
tact the VA regional office having jurisdiction over the
loan. The VA should provide counseling to the soldier on
how to proceed to reduce or eliminate losses. MAJ Ingold.

Administrative and Civil Law Note
Contracting-Out Decisions: ‘‘Grievable or Not?”’

A highly publicized controversy between the National
Federation of Federal Employees and the Internal Revenue
Service reached the Supreme Court for oral argument on
January 8, 1990.16° The controversy concerned the union’s
ability to negotiate or grieve management’s decision to
contract-out federal work. The! issue before the Supreme
Court 'was - whether ' the union’s’ proposal violated
the management rights provision in 5 U.S.C
§ 7106(a)(2)(B)(1982) The contested proposal would
establish the grievance and arbitration provrsron of the
union’s master labor agreement as the union’s internal
administrative appeal procedure for disputed contracting-
out cases. The Internal Revenue Service alleged that the
union’s proposal violated the management rights provi-
stons in 5 US.C. § 7106(a)(2)(B) and was, therefore,
nonnegotiable. :

During oral arguments, the Federal Labor Relations
Authority maintained that the union’s proposal was nego-
tiable because it would not impair management’s statutory
reserve right to contract-out. In addition, the Authority
asserted that a violation of OMB Circular A-76 would be
grievable, ‘even without the union’s proposal. ' The
Authority based its -argument on the definition of griev-
ance found in section 7103(a)(9)(C)(ii) of the Civil Serv-
ice Reform Act of 1978. That section defines grievance,
inter alia, as ‘‘any claimed violation, misinterpretation, or
misapplication of any law, rule, or regulation affecting
working conditions”’ (emphasis added).. The Authority
contended that OMB Circular A-76 was law and that if it
was violated, the union had a right to grieve pursuant to
section 7103(a)(9)(CXii). .

The government asserted that the introductory words to
the management rights clause nullified the application of
section 7103(a)(9)(C)(ii). The management rights clause
(section 7106(a)(2)(B)) provides, in part, as follows,
“‘Subject to subsection (b) of this section, nothing in this
chapter shall affect the authority of any management offi-

cial of any agency ... to make determinations with respect
to contracting out’” (emphasis added). The government’s
argument was that the words ‘‘nothing in this chapter’’
included the definition of grievance and, therefore, made
section 7103(a)}(9)(C)(ii) inoperable in regard to ma.nage-
ment’s right to contract-out.

The government also argued that OMB Cucular A-76
was not law. The government stated that OMB Circular
A-76 was policy and was, therefore, not affected by sec-
tion 7106(a)(2)(B) or 7103(2)(9)(C)(ii). Justices Scalia,
White, and O’Connor appeared to focus their attention on
this aspect of the government’s argument. In particular,
Justice White asked, ‘‘Can OMB Circular A-76 be modi-
fied or could the Executive Branch exempt an agency from
its coverage?’’ Deputy Solicitor General ' Sharpiro
answered both of these questions in the afﬁrmatrve

The govemment eagerly awaits the Supreme Court s
decision. MAJ McMillion. - ‘ "

Academrc Department Note

Command and General Staff College’s -
. Constructive Credit Policy for Graduates of . -
The Judge Advocate General’s School Do
‘ Graduate Course T

The Command and  General Staff College (CGSC)
recently completed an in-depth analysis of portions of the
resident Graduate Course at The Judge Advocate Gen-
eral’s School (TJAGSA) and CGSC's Nonresident Pro-
gram. As a result of this study, a revised policy has been
established for the awarding of constructive credit to grad-
uates of TTAGSA’s resident Graduate Course for specrﬁc
portions of the CGSC Nonresident Program

CGSC will continue to grant constructive credit for staff
communications and military law. TIAGSA’s Graduate
Course program meets or exceeds the objectrves outlined
in the CGSC Program of Instruction for both courses. This
credit includes the writing requirement and the oral brief-
ing associated with staff commumcatrons ,

Although the study recognized the excellent leadershrp
cumculum offered by TIAGSA, the analysrs ‘noted. sub-
stantive dissimilarities between that program and the
CGSC leadership program Accordingly, a decision was
made to not grant constructive credit for the leadership
pomon of CGSC

The revised policy wrll apply to all JA CGSC enroll-
ments after 4 February 1990. Constructive credit for com-
munications and military law must be applied for within
three years of graduation from the resident TTAGSA Grad-
uate Course and may be used pnly in con_)unctron with the
correspondence option of CGSC.

160 Department of Tl'easury, IRS v. Federal [abor lielntions Authority (U.S. Supreme Court No. 88-2123).
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Claims Report

United States Army Claims Service

- ‘Claims Notes

The Purpose of Claims Policy Notes

For many years, the Army Claims Service has used
“‘unofficial’’ publications, such as the USARCS Bulletins
‘and, more recently, the USARCS Claims Manual, to dis-
seminate claims guidance—in addition to that found i in AR
27-20—to the field. With the publication of the new DA
Pamphlet 27-162, for which USARCS has assumed propo-
nency, the USARCS Claims Manual is, in effect, super-
seded. But the DA Pamphlet is not susceptible to change
on a piecemeal or quarterly basis; revisions will be several
years apart. With the publication of ‘“The Claims Report”’
in The Army Lawyer, we have a means of providing addi-
tional guidance and clarification to field offices—*‘Claims
Policy Notes.’” Pursuant to paragraph 1-9f, AR 27-20
(Change 2), such notes are binding on Army claims
personnel.

Whenever a Claims Policy Note is published (such as
the one following this note), it will reference both AR
27-20 and DA Pamphlet 27-162. Some mark, such as an
asterisk, should be placed at the cited paragraphs in those
publications to md1cate that additional policy guidance has
been provided. Photocopies of the Claims Policy Note
should be made and placed in a notebook (or at the back of
the notebook containing the AR and pamphlet) for future
reference. Depending on the number and frequency of
these notes, USARCS will consider publishing a compila-
tion of all notes previously published from time to time to
replace the photocopies maintained by offices. Of course,
when the pamphlet is revised, all of the notes will be incor-
porated in the text and the separate references can be dis-
posed of at that time. COL Lane.

Household Goods Claim Accrual Date -

. This is a Claims Policy Note providing additional guid-
ance to that found in paragraph 11-6, AR 27-20, and para-
graph 2-14, DA Pamphlet 27-162. IAW paragraph 1-9f,
AR 27-20, this guidance is binding on all Army claims
personnel.

The Personnel Claims Act (PCA) provides that a claim
under that statute must be presented ‘*within two years
after the claim accrues’’ (31 U.S.C. § 3721(g)). AR 27-20
provides the general accrual rule, i.e., that ‘‘a claim
accrues at the time of the incident causing the loss or
damage, or at such time as the loss or damage is or should
have been discovered by the claimant through the exercise
of due diligence’’ (para 11-6a). The regulation also
provides several special accrual rules for property in gov-
ernment storage. A recent accrual issue not addressed in
AR 27-20 (but addressed in Personnel Claims Bulletin

No. 61 and incorporated into para 2-14d, DA Pam 27-162)
is that of multiple deliveries of a single shipment. This
issue will be discussed and clarified later in this note.

As there is nojudicial review under the PCA, there are
no court decisions discussing the PCA statute of limita-
tions and the date a claim accrues. Nevertheless, coutt
decisions concerning the interpretation of tort claims stat-
utes of limitation can provide some basic concepts for
application in developmg and understanding PCA accrual
rules. '

The Supreme Court has stated that where a waiver of
sovereign 1mmumty statute contains a statute of limita-
tions, courts must not construe the time-bar in a manner
beyond that which Congress intended. When Congress
attaches conditions to its waiver of sovereign immunity,
these conditions must be strictly observed, and exceptions
thereto are not to be lightly implied. Block v. North
Dakota, 461 U.S. 273 (1983). Thus, the first principle to
observe is that a statute of limitations must be strictly
mterpreted The courts have also said that one who knows
of an injurious act may not delay the filing of suit until the
time, however long, when he or she leamns the precise
extent of the damage resulting from the tort. When the
nature of the injury is not immediately manifest, the deter-
mination of when the cause of action accrues does not
depend on when the injury was inflicted, but on when the
person has reason to know he has been injured. Portis v.
United States, 483 F.2d 670 (4th Cir. 1973), see also Ash-
ley v. United States, 413 F.2d 490 (Sth Cir, 1969). Put
another way, the statute of limitations begins to run when
the first injury, however slight, occurs, even though the
injury may, later become greater or different. Free v.
Granger, 887 F.2d 1552 (11th Cir. 1989). The important
concept to glean from these cases is that the statute of lim-
itations applies to the cause of action, in our case, the
claim; it does not apply to the items damaged, i.e., to the
extent of damage. Thus, when household goods are deliv-
ered on 1 June and some damage is noted, the claim
accrues at that time, even if further damage is found on 5
June when a previously unopened box is ﬁna]ly opened
and the contents inspected.:

Another basic ‘concept that must be set forth is that only
one claim arises out of a single shipment. But it must be
femembered that there may be more than one shipment
involved in a permanent change of station. A soldier
returning to CONUS from Europe may have a hold bag-
gage shipment, a household goods shipment, and a ship-
ment of property that was in nontemporary storage. Each
shipment containing loss or damage will give rise to a
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separate claim, with its own individual accrual date. This
is important from a recovery standpoint, as only one claim

can be filed with the moving company on a given *

shipment.

Finally, it is important to carefully distinguish the terms
‘‘shipment”’ and “‘delivery’’; a single shipment may have
multiple deliveries. For example household goods arrive
and go into temporary storage because quarters are not
available. The soldier takes up temporary residence in a
rented apartment and asks for a portion of his goods at that
time. Once . quarters are  assigned, he requests the
remainder of his goods. Thus, he has had two deliveries,
but it is still only one shipment.

With this backgrourid, the rules in ,paragraph 11-6, AR
27-20, and paragraph 2-14, DA Pamphlet 27-162, are
easier to understand.

1. Smgle delivery of shipment. Where there is damage to
property in a shipment, the clarm accrues on the date of
delivery, whrch is the date the damage is known or should
be known (as the carrter can be requtred to unpack all
boxes) This rule has two varlatrons

"a. Where the only damage tums out to be internal
(and thus not known until the article is put into use)
or to items not normally examined at delivery (such

' as Christmas ornaments delivered in July and not
inspected until December), the claim accrues when
the first such damage is discovered or should have -

‘been discovered (the first Christmas after delivery)

" rather than the date of delivery. The words “‘first’
such damage’® is important as any damage to a ship-

" ment discovered by the claimant starts the statute

* running, even if that is not all of the damage; accrual
relates to the exrstence of a clarm not to the extent of
the clatm ‘

- b. Where there is no damage but there is loss (i.e.,
missing boxes), the normal procedure is to initiate
 tracer action on the missing items. If they are not
recovered within thirty days, they are presumed lost
-and the claim accrues at that time, that being when
- 'the loss is known or should be known

: 2 Propertyin storage. For property in govemment-pard
storage, a claim for damage during such storage (if it can
be shown to have occurred during that time) accrues on the
date that entitlement to such storage expires ‘and the sol-
dier is responsible for paying for continued storage.
However, a2 new accrual date arises if at-a later time the

property ‘is. moved from storage at government expense;

this accrual date is determined by applying the ‘‘delivery’"
rules. If propenty in storage is totally destroyed, such as in
a warehouse fire, the accrual date is the date of notice of
such loss, .as the soldier then knows that he has lost all
stored items. There .is one variation to this latter rule,
based on military necessity. If only part of the goods in

/

storage are destroyed, notice of such does not start the stat-

‘ute of limitations. Instead, the accrual date would be the
" earlier of either the date the soldier goes to the storage site

to inspect the damage or the date the goods are delivered to

. the soldier. This rule is necessary because soldiers store

property normally when they are going overseas and ascer-
taining the damage and;making.a claim for partial loss in
storage is not practical; the Army sent them away : and wrll
not pay for travel to mspect the loss

3. Multiple deliveries. As stated above, a ‘soldter in tem-
local nontemporary storage delivered to him. It is even
conceivable that there would be several partial deliveries
before the bulk of the shipment is finally delivered.
Remembering that the statute of limitations relates to the
cause of action, i.e., the claim and not specific property,
and that there can be only one claim per shrpment the
followmg rules and guidance applies. '

" a. If there is damage in any partial delivery, the sol-
dier knows that he has a claim, even though he does
not know the full extent of that claim (i.e., what
damage exists in the undelivered property). The

- claim accrues as of the date of the partial dehvery_,

- with damage : '

b. If there is no damage in the pamal delwery, but a .

requested itém is not delivered, the Statute does not -

begin to run on the date of the partial dehvery At

that time the **loss”’ is only speculatrve as the miss-

ing item could be still in'storage and simply was not f
* delivered because it was not readily located. In such

srtuattons, no claim accrues until the entire shipment
_ is delivered;’ then the rules in 1, above apply.

" c. If there is no damage or loss in the partial dehv-' a

" erles, but damage or loss in the final delivery, the
rules in 1, above, apply, with the earliest date for
accrual of the claim bemg the date of the final
delivery. - : .

" The multiple deliveries rule set forth i in 3.a, above has
generated ‘concern in several ‘recent clarms Clalmants
have delayed filing'their ‘claims for all damage to d ship-
ment until almost two years after the last delivery, which is
after the running of the statute because of damage in an
carlier delivery. Some claims offices have felt that claim-
ants should not be penaltzed for not understanding th.ls
partrcular rule and should, at least, be allowed to recover
for damage discovered within the two years precedmg the
claim, Ji.e., treat each deltvery like a separate shrpment
Because of these concemns, the followmg gurdance is
provrded to assist claims ofﬁces in advrsmg potential
claimants and then in processing tlus peculiar type of
claim. S B

Frrst claims mformatron packets for potentral clarmants
(usually handed out when they submit a DD Form 1840R)
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‘do not warn the claimant of the issue. Such packets should
contain the following or similar wording:

WARNING: If your household goods are in local
storage and you have received only a part of these
goods, and’ there is damage to any of the items
received in this partial delivery, your two-year
period for filing a claim began on the date of deliv-
ery. File a claim as soon as possible for this damage
and inform the claims office that this claim relates to

a partial delivery of a shipment in which there may
be other, undiscovered damage. The claims office
will advise you on how to handle claiming for later
discovered damage when the remainder of your
goods are delivered.

Second, there are two strategies a claims office can

employ for handling these claims. Let’s assume a partial

delivery with damage (remember, if there is “‘loss’’ only,

no claim has accrued). One approach is to have the claim--

ant file his claim as soon as possible (thus tolling the stat-
ute of limitations) and, if the claimant needs funds right
away, adjudicate the damage in the partial shipment and
make an emergency partial payment. The claim remains
open until the entire shipment has been received, at which
time the claimant then amends his claim to add newly dis-
covered damage and final adjudication is accomplished. A
‘*disadvantage’* some will see to this approach is that
leaving the claim open *‘spoils’* their processing times,
although USARCS does not see this as a problem and an
SJA should not be upset with such as long as there is a
valid reason for the long time. The other approach is to
have the claimant file his claim as soon as possible (thus
tolling the statute of limitations), adjudicate the damage in
the partial shipment, make a final payment, and close the
claim. Then, when the rest of the shipment is delivered, the
claimant can request reconsideration, amend his claim to
add the newly discovered damage, and receive a supple-
mental payment. If the request is more than a year after the
initial payment, reconsideration can be allowed on the
basis of ‘‘newly discovered evidence'’ (see para 11-19¢,
AR 27-20). COL Lane. :

Tort Claims Note
Claims Against Nonappropriatéd Fund Activities

Tort claims against nonappropriated fund instrumen-
talities (NAFIs) are investigated and settled by Amy
claims offices, and then forwarded to the approprite
authority for payment from nonappropriated funds. Claims
offices are responsible for notifying the appropriate NAFI
that a claim has been filed (AR 27-20, para 12-3¢).

When a tort claim against a NAFI is received by an
Army claims office, a copy of the claim (usually the SF95)
will be forwarded immediately to the NAFI as follows:

1. Claims against a NAFI other than the Army & Air
Force Exchange Service (AAFES) that are filed in an
amount exceeding $15,000: Send a copy to Commander,
Community and Family Support Center, ATTN: CFSC-
RMB-I, Alexandria, VA 22331:0508.

2. Any claim against an' AAFES activity: Send a copy to
Office of the General Counsel, Headquarters AAFES, P.O.
Box 660202, Dallas, TX 75266-0202. COL Lane.

" Personnel Claims Note

Sales Tax Not Payable if Actual Replacement Cost is Less
Than Estimate

On reconsideration, a claimant redently requested reim-
bursement of sales tax. Paragraph 11-14, AR 27-20,

* provides that sales tax is payable if a claimant actually

replaces or repairs an item and is obligated to pay the

~ expense. It is not payable if the claimant has merely pre-

sented a replacement or repair estimate with the claim.

The claimant had experienced the loss of recently pur-
chased stereo items from his ‘household goods shipment.
He substantiated ownership of the lost equipment and pre-
sented a valid estimate in the amount of $2,231 for a tum-
table, amphfier, equalizer, and speakers of .the same
quality as the missing items. The claims office considered
the estimate accurate and appropriate for the time and
place of loss and approved the claim.

. Following approval of the claim, the claimant purchased
a different brand of stereo equipment from a different
vendor for $1,159, which included $93 in tax. He
demanded rexmbmsemg:nt of the tax, quoting the provi-
sions of paragraph 11-14. USARCS denied further pay-
ment, noting that although the claimant had actually
incurred the sales tax, the total cost of replacing the items
was far less than he had been reimbursed. Whether dueto a
**sale’’ price or purchase of items of lesser quality, the
claimant had incurred no out-of-pocket expenses in replac-
ing the items due to the sales tax. As a gratuitous payment
statute, 31 U.S.C. § 3721 should not be used to provide a
windfall to a claimant. Mr. Ganton.

Managémeni_ Note
Certificates of Achievement

" All staff judge advocates are reminded that U.S. Army
Claims Service (USARCS) Certificates of Achievement
may be awarded to selected personnel serving in judge
advocate claims offices worldwide. The certificate
provides special recognition to civilian and enlisted | per-
sonnel who have made significant contributions to the'suc-
cess of the Army Clalms Program within their respective
commands.
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: To be awatded the certificate ‘an employee must:

1 be an enllsted or c1v1llan employee currently servmg
in a judge advocate claims office;

2. have worked in claims for a minimum of five years
(this period may be figured on a cumulative basis and
include different assxgnments or claims positions);

3. be nominated by the staff or command _]udge advo-
cate, detailing the contributions of the employee that
makes him or her worthy of this recognition; and

4. be the only person in an office nominated for a certifi-

cate in any calendar year (may be waived in exceptional
cases at the request of the nominating official).

Nominations should be addressed to the Commander,
USARCS the approvmg official for the award of the Cer-
tificate of Achlevement Upon approval the signed certifi-
cate will be mailed to the nommatmg official for
presentation at an appropriate ceremony

The names of the recipients are publlshecl in the
USARCS report, which is distributed each year at the JAG
CLE. Twenty-two claims personnel have been awarded the
U.S. Army Claims Service Certificate of AchJevement
Mr Mounts : SRR C

" Labor and Employment Law Notes

OTJAG Labor and Employment Law Office,
. FORSCOM Staff Judge Advocate’s Office, L : S
and TJAGSA Administrative and Civil Law Division ~ . = | .. ol

Equal Employment Opportumty Law
“ ‘ Secunty Clearance

' In Thierjung v. Durkin, Director, Defense -Mapping
,Agency, 90 'FEOR 3096, the EEOC recognized that pur-
stant to Department of the Navy v. Egan, 108 S. Ct. 818
(1988), it had no authority to second-guess the merits of a
security clearance revocation decision. The EEOC did
hold; however, that it ‘had the “authority to determine
whether the' requlrement that an individual have a security
clearance in order to occupy a particular posmon was
applled in a dlscnmmatory manner.

The employee s clea.rance was revoked after he advxsed :

the agency that he had undergone treatment for alcohol-
ism. The employee alleged handicap discrimination. The
EEOC held that Thierjung was not discriminated against
and that the requirement for a security clearance was
applied consistently both for employees in complainant’s
protected group and for those outs:de his group.

Thierjung seems to be the next logical step in the
EEOC's attempt to minimize the impact of Egan. In Hahn
v. Marsh, 89 FEOR 1109, the EEOC found that a complai-
nant stated a justiciable allegation of national origin dis-
crimination when the agency non-selected a North Korean
individual because it would take almost a year to process a
security clearance. ‘

In Guillot v. Garrett 28 GERR 187 (Feb. 12, 1990), the
EEOC applied the Thzerjung security clearance analysis to
an employee who sought rehabilitation fora drug problem.
The EEOC determined that the requirement for the
employee to possess a security clearance was applied 1 non-

dlscnmmatonly The EEOC also examlned the agency ’s
responsibility to attempt to reassign the employee under
both Egan and the Rehabilitation Act of 1973. They found
that reassignment was not possible because all positions at
the employee’s location required security clearances. The
agency had no responsibility ‘to conduct' a worldwide
search for a position for the employee :

Czwl nghts “Act of 1990

Two bills are being considered in- Congress (H.R.4000
and $.2104) to amend Title VII of the Civil Rights Act of
1964. The identical bills, introduced by Senator Kennedy
and Representative Hawkins, were desi gned to respond to
five Supreme Court rulings that the drafters believe *“cut
back dramatically on the scope and effectlveness of civil
rights protections®’: Wards Cove Packmg Co. v. Atonio,
109 S. Ct. 2115 (1989); Martin v. Wilks, 109 S. Ct. 2180
(1989); Patterson v. McLean Credit Union, 109 'S. Ct.
2363 (1989); Lorance v. AT&T, 109 S. Ct. 2261 (1989);
Price Waterhouse v. Hopkins, 109 S. Ct. 1775 (1989). The
bills would expand recoverable attomneys® fees to include

“‘expert fees and other litigation expenses”® and would
extend the statute of limitations i in actions against the Fed-
eral Government from thirty to ninety days. In addition,
the bills have a grandfathering provision that will make the
act retroactive to May 1, 1989, and toll the statute of lim-
itations in some cases. Labor counselors need to be aware
that instances of alleged discrimination that took place last
summer may be timely if this bill is enacted.

Retaliation

- Two recent EEOCCRA decisions highlight Title VII
protecnon from retaliatlon for w1tnesses In one mstance a
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newly assigned supervisor was a witness at a USACARA
fact-finding conference in which his supervisor was the
Responding Management Official (RMO). The testimony
was not damaging, but it-was not what the RMO hoped to

hear. The same night the witness testified, the RMO said, .

in front of the witness and others, that those of the wit-
ness’s national origin.could not be trusted; seventeen days
later the witness was terminated. The witness filed a com-
plaint based on national ‘origin and. retalratron The latter
ground was sustained. . R :

The second case mvolved alleged per_|ury by.. an EEO

counselor at an EEQC hearmgl The labor counselor

referred the- matter to ClD wlnch ‘“titled’’ the EEO coun-
selor after its mvestlgatron The EEO counselor prevalled
in her claim of retaliation because of CID’s ‘‘inadequate
investigation’’ and lack of factual basis supporting an alle-
gation of perjury, because 2 management witness had been
accused of perjury in a court case but not investigated, and
because of the chilling effect the actions had on the EEO
counselor’s testimony in an upcoming court case. Correc-
tive-action included, in part, purging CID records. Do not
construe this decision as providing a blank check for perj-
ury by EEO witnesses, but before ;you act on a perjury
allegation, contact your MACOM labor counselor or the
Labor and Employment Law Office.

Sexual F avormsm

On January 12 1990 the EEOC rssued polrcy gurdance

on sexual favormsm See 32 DLR D-1 (Feb. 15, 1990)..

The guidance addresses paramour favoritism, implicit
“‘quid pro quo’’ harassment, and hostile environment
harassment.

- An 1solated instance of favormsm by a supervisor
toward a paramour does not .give rise to a Title VII com-
plaint. In such a consensual relatronshlp, a coworker,
whether male or female, wnll not be able to show that he or
she would have been treated more favorably if he or she
were of a dtfferent sex. In other words, Title VII prohibits
discrimination on the  basis of gender, not sexual

afﬁhatron

Supervrsors who engage in coerced sexual conduct or
wzdespread sexual favoritism may communicate that ‘'such
conduct is a- prereqmsrte to job | beneﬁts This scenario can
form the basis of an lmplred "qtud pro quo’’ harassment
claim for employees of the same sex as the one coerced. In
addition, the EEOC’s guldance states that this same factual
situation can demonstrate a hostlle work environment that
might be offensive to elther séx and, as such, would be
actionable under Title VIL."

Clvillan Personnel Law

Probauonary Employee MSPB Appeals

On January 24 1990, OPM expanded its, termmology
for allegations of handicap discrimination by probationary

employees for MSPB appeals of terminations (55 Fed.
Reg. 2383). The previous language in 5§ C.F.R. § 315.806
incorporated only ‘‘physical handicap.’” Consistent with
the Rehabilitation Act of 1973, the terminology -was
changed to ‘‘handicapping condition.’” The revision does
not change the jurisdictional prerequisite that handicap
discrimination can be raised only if it is in addition to an
allegation of either of the following: 1) discrimination
based on partlsan political reasons or marital status; or 2).
improper procedure. : , ,

Drug Testing

-On January 22, 1990, the Supreme Court rejected an
attempt by NFFE to obtain review of the D.C. Court of
Appeals’ decision that upheld random testing of civilian
drug and alcohol counselors. The Supreme Court’s denial
of certiorari preserves the Army’s right to conduct uri-
nalysis testing of employees who provide drug and alcohol
abuse counseling and treatment to soldiers and civilian
employees identified as users of illegal drugs. National
Federation of Federal Employees v. Cheney, 883 F.2d
1038 (D.C. Cir. 1989), cert. denied, 110 S. Ct. 864 (1990).

On the same date, the Court denied review of the D.C.
Circuit’s opinion sustaining that part of the Department of
Justice’s program of random drug testing of employees
holding top secret secunty clearances. Harmon v. Thorn-
burgh, 878 F.2d 484 (D.C. Cir. 1989), cert. denied, 110 S.
Ct. 865 (1990). ‘ ‘

The Office of Personnel Manage‘ment'recently' issued
FPM Letter 792-19, Establishing a Drug-Free Federal
Workplace, dated 27 December 1989. The letter incorpo-
rates provisions of Executive Order 12564 and consoli-
dates and revises previous FPM letters on the subject The
letter covers agency drug testing programs and procedures.
It lists actions that can be taken by an agency upon deter-’
mination that an employee used illegal drugs. The actions
include removal, referral to an Employee Assistance Pro-
gram, and discretionary discipline. OPM did not revise and
clarify their procedural guidance with regard to the agency
obligation to accommodate employees identified as drug
addicts and alcoholics. OPM, however, is in the process of
developing new guidance on the issue of reasonable
accommodation.

In Aberdeen Provmg Ground v. FLRA, 890 F.2d 467
(D.C. Cir. 1989), the court addressed the negotiability of
proposals concerning: 1) independent testing of new and
split urine samples; 2) safeguards for ensuring the
qualifications of testing personnel; and 3) evidentiary pre-
sumptions concerning the validity of an employee’s docu-
mentation of legitimate drug use.

While the Authority had held that all three proposals
were potentially negotiable, the court reasoned 'that the'
first two were nonnegotiable under the Federal Service
Labor-Management Relations Act because they conflicted
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with the drug testing guidelines issued by the Secretary of

Health'and Human Services. The third proposal was found:
to be consistent with the Secretary’s guidance and there-

fore negotiable under 5 U.S.C. § 7101 et .s‘eq.

- USACPEA Adverse Acnons Study

" The U.S. Army Civilian Personnel Evaluation Agency
(USACPEA) recently completed a review of disciplinary
and adverse actions. It is being distributed to field CPOs.
As part of this review, supervisors were queried as to their
opinions concerning the utility of both MER and the labor
counselor. Overall, the labor counselor was considered to
be as helpful as the MER specialist; however, both only
scored in the fifty percent to srxty percent approval range.
A good percentage of supervisors view MER and the labor
counselor as stumbling blocks. This belief was manifested
in the anecdotal perception reported by some that their
labor counselors take an'’inordinate amount ‘of time to
review proposal and decision lettets. The study states that'
the time taken varies from one to ten days for each review.
One study recommendation’ was to amend AR 690-700 to
eliminate the labor counselor coordination in minor disci-
plinary actrons o

The study also recommends that in instances where the
CPO and labor counselor disagree on what pumshment
should be imposed, the CPO’s opinion should control.

Obviously, the study has missed a significant point in this’

regard—both the CPO and labor counselor are staff
officers who only make recammendauons to the super-
vrsor concemed .

The study advocates the crvrlramzatlon of all labor
counselor slots to promote contmulty and expenence The
study fails to take into account the’ Army s requirement to’
have some of its mrlltary attorneys tramed in labor law and
related fields. The Labor and Employment Law Offlce wrll
oppose these recommendatlons

The study does make many valid observanons For
instance, it notes a somewhat logical mconsrstency in the
way the Army handles AWOL cases. When an employee
takes an unauthorized day off, we normally we give them '
another (suspension). Thus, in the long run, the manager is
left with less help to achieve his mission. The study rec-
ommends an expedited letter of reprimand for such infrac-
trons, wrth removal for repeated AWOLs.

Labor counselors must smve to achleve fast turn-around
time for actions and to build a stroig rapport with the CPO
and EEO Ofﬂces ‘and with managers, when appropnate
This support can take the form of offermg standards of
conduct training or other avenues separate and apart from
the usual legal review of adverse actions. We recommend
that you review your CPO’s copy of USACPEA’s report.
Future -DCSPER Employee .Relations -Bulletins . will
address -other issues in the report. ,

. Labor: LaW' b
Judzcml Revtew o

Pub L No. 100-236, provides a procedure for the selec-
tion of a single federal court of appeals when appeals of an-
FLRA decision are filed in more than:one circuit. Pre-
viously, the court in which the first appeal was filed was
the court of venue. This practice resulted in a “‘race to the

courthouse,”” where parties tried to be the first to file

appeals in circuits that they felt would be more sympa-
thetic to their position. Under the new law, a circuit court
of appeals will be selected randomly from among those in
which appeals were filed. The FLRA has revised 5 C.FR.,’
Part 2429, to incorporate this new leglslatlon 55 Fed Reg.
2509 (25 Jan. 90).

New Labor Relauons Regulatzon

AR 690-700, chapter 711, has been republished wrth an
effective date of 14 February 1990. The new regulation:
simplifies the arbitration exception process, clarifies the

role of labor counselors, and eliminates information that'

can be found in chapter 711 of the DOD Civilian Person-
nel Manual (DOD 1400. 25-M) and i in the Code of Federal
Regulations.

Labor Relanons Classtcs

ODCSPER at HQDA publrshed the first installment of
its hornbook treatment of federal labor relations law on 2
February 1990. Obtain this from your CPO. It is an excel-
lent complement to TJAGSA s products :

Mamtenance of Sta:us Quo During Impasse

‘In Order Denymg Requesr for General Rulmg, 31
FLRA 1294 (1988), the Authority recapitulated its’ guid-
ance from earlier cases as to when the status quo has to be
maintained during the negotiation process. The Court of
Appeals for the D.C. Circuit has recently had the oppor-
tunity to ‘expound upon one aspect of this area—
maintenance of status quo during impasse. In NAGE v.’
FLRA, 893 F.2d 380 (D.C. Cir. 1990), the union wrote two'
vague letters to the FMCS and the FSIP., The union failed

' to inform the FMCS of the details of the dispute, the fact

that impasse had been. declared or the eighteen-day dead-
line for implementation decreed by management. The.
union only requested FMCS help ‘as soon as possible.”’
In the submission to the FSIP, the union failed to use the
FSIP form and, though it explained the i lmpasse, it did not
specrﬁcally request FSIP services. The court. ruled that
these facts did not trigger an agency duty to marntam the
status quo.

T hree-Party Arburauon

In USPS v. APWU and Mail Handlers, 893 F 2d 1117
(9th Cir. 1990), the court fashioned a *‘consolidation of
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two individual consensual arbitrations.” In this case, the
postal, service . was involved .in a dispute in which two
unions both invoked arbitration under different contracts.
The Ninth Circuit ruled that a district court can compel
arbitration pursuant only to the respective collective bar-
gaining agreements. The court held :that ‘*a contractual
nexus is’ required as to both (a) the parties and (b) the sub-
ject matter” and that these requirements were met in the
present case. - : .

_ Arbttranon by Supervisors C

The Court of Appeals has held that an IRS tax audltor s
status as a bargaining unit employee at time of removal, as
opposed to the time of underlymg misconduct, determines
arbltrablllty In Hess v. IRS, 892 F.2d 1019 (Fed. Cir.
1989), a probationary supervisor was demoted and then
subsequently removed for conduct that occurred while he
was a supervisor, but unrelated to the demotion. The court
noted that an employee becomes “‘aggrieved”’ ‘when an
adverse action is taken, not when the misconduct occurs.

: ’l.-';‘~ Fow

In. this ‘instance, the employee was removed from a bar-
gammg unit posmon, not a supervnsory one.

NEES Adverse Acnon Appeals

An interesting trilogy of cases in the courts of appeals
has assaulted the FLRA's contention that proposals per-
mitting binding arbitration of adverse employment action
with respect to nonpreference eligible excepted service
employees are negotiable. HHS v. FLRA, 858 F.2d 1278
(7th Cir. 1988); Treasury v. FLRA, 873 F.2d 1467 (D.C.
Cir. 1989); HHS v. FLRA _ F.2d — (5th Cir.
1990). According to the courts, Congress has determined
that such employees, attorneys in all three cases, should
not have the right to contest 'adverse employment actions
before a third party, as evidenced by the denial of MSPB
rights for excepted service employees in the Civil Service
Reform Act. The courts continue to hold that the rights and
remedies provided under the Civil Service Reform Act—
the agency ‘grievance procedure—are a statutory max-
imum and therefore not eondmons of employment subject
to eollecuve bargammg -

Crnmmal Law DlVlSlon Notes

Cnmmal Law Dlwswn, OTJAG

Supreme Court —_ 1989 Term

Colonel Francis A. Gilligan
Lieutenant Colonel Stephen D. Smith

Thls is the ﬁrst m a series of note.s summanzmg recent
criminal law decisions of the United States Supreme Court
and highlighting the application of Supreme Court deci-
sions to military practice. As military practice has
increasingly paralleled federal practice, it becomes critical
that military counsel understand and apply Supreme Court
precedent in the military courtroom. In this initial note,
two cases deal with issues of evidence (impeachment and

other acts of misconduct) that bear a-direct relation to the -
Military Rules of Evidence. The remaining case addresses”

racially motivated peremptory challenges under the sixth
and fourteenth amendments. Future notes will address
Supreme Court criminal law decisions and their impor-
tance to military counsel as those cases are handed down.

146 Crim. L. Rpt.r (BNA) 2051 (US. Jan. 10, 1990) : ‘

In James v: Illmozsl Justice Whlte who wrote the opin-
jon limiting the exclusionary rule in United States v Leon,2
was the pivotal vote in a 5-4 decision that held that a
defendant’s voluntary statement, which was the fruit of an
illegal arrest that was not made in bad faith, may not be
used by the prosecution to impeach the testimony of
defense witnesses. The Court did not disturb its prior deci-
sions that the exclusionary rule would not prohibit the

~ prosecution from introducing illegally obtained evidence

to impeach the defendant’s testimony,?® nor did the Court
indicate that illegally obtained evidence may not be used
to impeach a co-accused.

Justice Stevens, concurring, remarked that the *‘proper
question’*4 for the Court to decide is *‘whether the admis-

2453 U. S 897 (1984) Fordxscuslon of good faith exeepuon and its llmﬂanns see E. lmwmkelned, P. Glannelll, P Gilligan &F. Lederer, Courtroom
Criminal Evidence, §§ 2213-14 (1987 and Supp. 1989).

3United States v. Havens, 446 U.S. 620 (1980)(evidence illegally obtained from co-conspirator could be used to impeach the accused); Harris v. New
York, 401 U.S. 222 (1971)(voluntary and reliable incriminating statements obtained in violation of Miranda could be used to impeach the defendant);
Oregon v. Hass, 420 U.S. 714 (1975); Walder v. United States, 347 U.S. 62 (1954)(evidence obtained from illegal search could be used to impeach the
defendant’s tesumony) See also Mll R. Evid. 304(b); 311(b)(1).

446 Crim. L. Rptr. at 2054.
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sion of the. illegally obtained evidence ...  would suffi-
ciently advance the truth-seeking function to overcome the
loss to the deterrent value of the exclusionary rule.”*s Jus-
tice Brennan, writing for the majority,S recognized that the
threat of criminally prosecuting the defendant for perjury
is not a significant deterrent to a defendant facing a long
prison term, Justice Stevens indicated that the impact on
the truth-seeking function of the trial is overestimated by
the dissent because a witness who'is not on trial faces a

‘‘far different calculus ‘than one whose testimony can

mean the difference between acquittal and a prison sen-
tence.”’? Such a witness; when faced with the hard evi-
dence that the state has, will think long and hard before
falsely testifying, realizing she could be tried for perjury
and would not have standing to object to ‘the illegally
seized evidence.in most instances. Justice Stevens also
indicated that the dissent places its emphasis on the faulty

recollection or intentional misstatement by defense wit-,

nesses, assuming that police officers are one hundred per-
cent reliable and never have faulty recollection.® Although
not mentioned in the Supreme Court opinion, the faulty
recollections could be those of police and prosecution wit-
nesses seeking an iron clad identification. But there is a
difference between lmpeachmg a defendant who faces a
number of years in prison and an ordinary witness. A
majority believes that the threat of prosecuting an ordinary
witness is more likely to deter that witness wnhout unpact-
ing on the exclusionary rule.

Disagreeing with Justice Brennan that the threat of perj-. .

ury prosecution will be effective, Justice Kennedy,

dissenting,® mentioned a heightened proof requirement in .
many states that makes it difficult to obtain perjury con-

victions. Likewise, crowded dockets prevent such trials
*‘[w]here tesnmony presented on behalf of ‘a friend or

sid. o _ .
SWhite, Marshall, Blackmun and Stevens, JJ., joined.

family member isinvolved, the threat that a future’ jury
will convict the witness may be an idle one.”’10 Justice
Kennedy also rejected the argument that defense witnesses
are not within the control of the deféndant. **It should not
be too hard to assure the witness does not volunteer testi-
mony in contradiction of the facts*"1}: Where such
impeachment is permissible, the defense will take care not
to illicit testimony :that can be contradicted, and; in cases
of truly neutral witnesses or hostile witnesses, it is hard to
see the danger that they will present false testimony for the
benefit of the defense.!? In any event, the contradiction
would only be limited t.o what is brought out on dlrect
examination.1? = -, . , , A

The second reason advanced by the majonty for not per-
rmtttng 1mpeachment by the voluntary statement ‘obtained
after an illegal arrest is that to permit this evidence to
impeach defense witnesses would **chill some defendants
from presentmg their best defense.’’!4 In many instances,
defendants do not have control over who they are callmg,
e.g., reluctant or hostile witnesses.1s In thase circum-
stances, the defense would have to dectde whether the risk
of impeachment of a defense witness is such that they

"'wotld not want to call the witness at all.1s If this type of

impeachment was allowed, it would permit the state to use

- the evidence to dissuade the witnesses from testifying. Jus-

tice Brennan did not address the power of the prosecution
to point.out the contradictory evidence during pretrial
interviews with the witnesses and the impact that this

.. might have, The majority was also concemned with equal

treatment towards both sides. It cited the holding that pros-
ecutors are absolutely immune from damages for know-

. ingly presenting perjured witnesses.!? To allow them to be

prosecuted may result in the *‘prosecutors withholding
quesuonable but valuable testtmony from t.he court 18

Voo TR P SO I FET TS LU PR )

746 Crim. L. Rptr. at 2054. . e i h Cor T o

8Five members of the | group, who had a friend murdered and attempted murder on the other,'made an in court 1dent.|ﬁcatton of the ‘defendant and each
testified that he had **reddish’’ hair worn shoulder length in a slick back **butter’* style. None of these witnesses when gtvmg 4 description of the three,
individuals who accosted them on the day of the alleged crimes, indicated that one of t.he mdtvnduals had reddish luur, worn ina shck back butter style
Illinois v. James, 123 11l.- 2d 523, 528 N.E.2d 723 (1988). ‘

®Rehnquist, C.J., and O’Connor and Scalia, JJ., joined. - 7"
1046 Crim. L. Rptr. at 2056. . . . — L T
uyd o L P RN B : T - R NN
1214

(R

13]d. Justice Kennedy recognized that the majority decision would **carry greater weight where contradicting testimony is elicited from a defense witness
on cross-examination."* He further indicated that it is not difficult to define the proper scope of rebuttal as this is a familiar task. Id. at n.1.'But in our
opinion the task is much more difficult because rebuttal may be aimed at not only what is broughz out on dtrect examinauon, but the reasonable inferences
from direct examination. The latter ¢aises many difficultics.’ -

141d. at 2053,
lsld. . Y l‘i""‘ H H 2 P . R o A S PR TS S L . FENTE ‘ Wt B g . .
1574, R SN T B I BT s LD SIS S
1714, at 2053 n.5. R A
184,

88 APRIL 1980 THE ARMY LAWYER « DA PAM 27-50-208

T ) ; P E . : e RTINS FA [ R R e R




_-Justice Kennedy, writing for the dissenters, indicated

that because the use of illegally obtained evidence is lim-

ited to impeaching what is brought out on direct examina-
tion, it only places the burden on the defense to limit the
evidence to what is true.}® He comments that witnesses
‘who are hostile or reluctant to testify are not as likely, to
distort for the defense. Therefore, the problem is not as
great as the majority would make it out to be.20

Another reason for not permitting the impeachment of

the defense witness in this case is to diminish the incentive
for illegal action by government officials. The dissenters
indicated that this rationale is purely speculative.2! In fact,
it is not speculative where the police or the prosecutors
advising the pohee have a close call concerning a search or
seizure. There is more of an incentive to indicate, ‘‘Don’t

worry, if it is 1llegally obtained, at least we can use it for

impeachment purposes.’® The answer to this might be that
constitutional rules are very complicated. This is partially
true, but it is relatwely easy for advisors to police depart-

ments to satisfy constitutional rules, even in close cases, sO

that the results will be admissible in evidence.

- To say that the impeachment will be limited to what is

brought out on direct examination assumes that the rules as
to the proper scope of cross-examination are clear and that
there are no difficult questions as to what reasonable
inferences may be drawn from the direct testimony.22 But
the rule could limit impeachment to untrue statements pur-
posely presented and would not permit the introduction for
impeachment purposes of any statement of the ‘accused
that might be characterized as a confessxon

~ It is significant to note that the evidence excluded was:

not physical evidence, but a statement from the defendant.
This distinction is important because of the language of
Justice O’Connor in the Connecticut v. Barrett case.23 Jus-
tice Kennedy states that the rule also applies to physical
evidence.24 This may be an overstatement to accentuate
what he believes is an erroneous ruling.

Justice Kennedy indicates that this case will harm the
truth-finding process. *It is natural for jurors to be skepti-
ca) of self-serving testimony by the defendant.**25 Thus,
allowing someone other than the defendant to testify, in
effect, allows perjury by proxy. To allow impeachment by
the defendant’s statement would not deter the defendant
from putting on evidence if not all illegally seized evi-
dence subject to suppression may be used, but only that

1974, at 2055-56.
20]d. at 2056.
2114, at 2056.
2/d, at 2056 n.1.

which is rebuttal to a du'ect confhct in the defense
tesumony ‘

Mllnary Rule of Ev1dence 31 l(b)(l), which reflects the
prior holding of the Supreme Court, permits the introduc-
tion of evidence that was obtained as a result of an unlaw-
ful search or seizure to contradict the in court testimony of
the accused. Even if Rule 311(b)(1) permitted the
impeachment of a defense witness, James would preclude
it. Thus, the question addressed in James applies in the
military because it sets forth certain minimum standards.
Other questions remain unansweted in the military com-
munities because they are not covered by the Military
Rules of Evidence: Does James apply to the use of physi-
cal evidence to impeach a defense witness? Does James
apply to impeachment of co-defendant? ’

In Dowling v. United States,26 a 6-3 opinion, the Court
held that neither the double jeopardy clause nor the due
process clause prohibits admitting evidence of an
attempted robbery by the defendant, even though the
defendant had been previously acquitted. The accused was
charged with robbing a bank. One of the key issues in the
case was the identity of the robber who wore a ski mask
and carried a gun. An eyewitness, who had slipped out of
the bank during the robbery, saw the maskless man and
identified him as the defendant. Other witnesses testified
that they bad seen the defendant driving a hijacked taxx
outside of the town shortly after the bank robbery.

Over the defendant’s objection, the government called
Vena Henry. She testified that a man wearing a knitted
mask with cutout eyes and carrying a small handgun had,
together with Delroy Christian, entered her home in the
town of the robbery approximately two weeks after the
charged bank’ robbery. Ms. Henry testified that a struggle
ensued and that she unmasked the intruder, whom she
identified as the defendant. Based on this incident, Dowl-
ing was charged with burglary, attempted robbery, assault,
and weapons offenses. At his first trial, Dowling was
acquitted. At trial for the bank robbery, the government
introduced Henry's identification of the defendant, noting

- that the defendant wore a mask and had a gun similar to

the mask and gun carried by the robber at the bank. The
government purposefully sought to link Dowling with
Delroy Christian, the other man who entered Henry’s
home. The day before the bank robbery, Dowling had bor-
rowed a car similar to one seen in front of the bank, with

22New York v. Quarles, 467 U.S. 649, 660 (1984) (O'Connor, J., concurring and dissenting in part).

2446 Crim. L. Rptr. at 2056 n.2.
2514, at 2055. ,
2646 Crim. L. Rptr. (BNA) 2057 (U.S. Jan 10, 1990).
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the door open, on the day of the robbery. Christian was in
the back seat. The government’s theory was that Christian
and his friend were to drive the getaway car after the
defendant robbed the bank. - el T

Before opening statements ‘the prosecutlon d15closed
it’s intention to call Ms. Henry Thc judge ruled that this
testimony was adrmssnble because it was highly probanve
circumstantial evidence. The trial judge instructed the jury
that the defendant had been acquitted of robbery and
emphasized the limited purpose for which the testimony
was being offered. The same instruction was glven to the
court at the ‘end of the tnal

 The Third Circuit Court of Appeals ruled that the evi-
dence should not be admitted, but affirmed the defendant’s
conviction.2? Alternatively, the court indicated that ‘the
evidence was inadmissible under Rule 404(b) because
**when the prior act sought to be introduced was the sub-
ject of an acquittal by jury, a second jury should not be’
permitted to conclude ‘that the act occurred and that the
defendant was the actor.*’*28 The court also relied on Rule
403 and indicated that the danger of undue prejudice out-
weighed the probative value.2? Nevertheless, the court
then found the admission to be a harmless error.30 -

Limiting Ashe V. Swensan’l to its facts, the Court
rejected a collateral estoppel argument that this ‘amounted
to a second trial of the same mcldent when the ultimate
fact of identification had been determined by a valid and
final judgment of acquittal at the first trial. The Court
stated that to admit the evidence under Federal Rule of
Evidence 404(b), the government does not have to show
that the defendant was the one who had entered Henry s
home beyond a reasonable doubt.?2 It need only show that
the *‘jury can reasonably conclude that the act occurred
and that the defendant was the actor.”*33 **Our decision is
consistent with other cases where we have held that an
acqulttal in a criminal case does nat preclude the govem- ‘
ment from relitigating an issue when it is presented in a,
subsequent action covered by a lower ‘'standard

z"'Go\remment of Vlrgm lslands V. Dowlmg, 814 F 2d 134 (3d Clr 1987)
)4, atl22 v
29 Id_ e

30/d at 12223,

31397 U,S. 436 (1970). .
3246 Crim, L. Rptr. at 2059.
1.

34 Id .

35d. ai 2060.

38]d.

37 ld_

38,

3914,

‘°Id.l

apd,

4227 M.J. 50 (C.M.A. 1989).

approved.”*34 The Court placed the burden on the defend-
ant to demonstrate that his prior acquittal represented a
jury determination that he was not one of the men who
entered Ms. Henry’s home 35 :

The only clue to the issues in the earlier case was a
discussion between the prosecutor; defense counsel, and
trial judge. The ‘prosecutor contended that the defendant
had not disputed the identity at the first trial, but rather had
claimed that a robbery had not taken place because he and
Christian had. allegedly *‘merely came to retrieve ...
money from an individual’s house.”*36 The Court then
noted that the defendant relied upon a general defense The
Court never defined a general defense, but it is probably a
lack of proof by the government. **As a result, even if we
were to apply the Double Jeopardy Clause to this case, we
would conclude that petitioner has failed to satisfy his bur-
den of demonstrating that the first jury concluded that he
was not one of the mtruders in Ms. Henry s home "3

The Court also stated that based on the llmmng mstruc-
tion, it could not be said there was a v1olatlon of the due
process clause. It rejected the defendant’s argument, ‘that
the evidence relatlng to the acquittal is “‘inherently unreli-
able.’””3%:The defendant had an opportunity ‘to refute the
evidence. The Court also rejected the argument that intro-
duction of the evidence under Federal Rule of Evidence
404(b) “‘creates a constitutionally unacceptable risk that
the jury will convict the defendant on the basis of
inferences drawn from the acquitted conduct.”*3® To pro-
tect -.the defendant the-trial judge has the -authority .to
exclude potentially prejudicial evidence. While recogniz-
ing the desirability. of comsistency of jury verdicts, the
Court did not find any inconsistency in this case.40 Lastly
the argument that the government may not force an acqmt-
ted person to defend against the same accusation is
‘*amply protected by the Double Jeopardy Clause.”*4! In
United States v. Cuellar'? the court anticipated some of
the issues addressed in Dowling. Like the Supreme Court,
they indicated that neither collateral estoppel nor double
jeopardy would prohibit the use of an acquittal from

o
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another jurisdiction under Rule 404(b).43 They went on to
indicate that it:'was not an abuse of discretion to allow the

defense to introduce ev1dence of acqulttal ‘as was done in’

Dowling 44

In Holland v. Illinois*s the Supreme Court ruled that the
sixth amendment#¢ does not preclude a prosecutor from
using peremptory challenges to remove all blacks from a
white defenda.nt's petit jury. At his trial and before the
Supreme Court, defendant urged that he had been denied
his su(ti: amendment right to be tried by a representative
cross-section of the community. Although finding that the
defendant had standing to assert the sixth amendment
claim, the 5-4 majority declined to apply the representative
cross-section requirement to selecung the actual composi-
tion of a petit jury.

The Court explamed that the sixth amendment assures a
defendant that the venire or jury pool is representative of
the community and not **stacked’” by the state. The major-
ity severed the stages of jury selection and limited the
sixth amendment representative cross-section requirement
to formation of the jury pool or venire,

That traditional understanding [of how an *‘impartial

© jury®® is assembled] includes a representative venire,
so that the jury will be, as we have said, *‘drawn
Jfrom a fair cross section of the community.”* But it
bhas never included the notion that, in the process of
drawing the jury, that initial representativeness can-
not be diminished by allowing both the accused and
the State to eliminate persons thought to be inclined

‘ agamst their interests—which is precisely how the
traditional peremptory challenge system operates.47

The majority reasoned that this impartial venire places
the parties on equal footing in selecting the petit jury con-
stitution and ensures the ultimate goal of an impartial jury.
But the majority made it clear that the representative cross
section requirement does not apply to the jury as
empaneled.

31d.
4“4

4346 Crim. L. Rptr. 2067 (U.S. Jan. 22, 1990).

The lead opinion of Justice Scalia did not address
whether the fourteenth amendment’s equal protection
clause forbid racially motivated peremptories.#® Even so,
five of the Justices (Kennedy, Marshall, Brennan, Black-
mun, and Stevens) revealed that they believe the equal
protection clause forbids racially ‘motivated peremptory
challenges, even if the defendant is not a member of the
challenged racial group. Counsel must realize that this dis-
tinct majority of the Court condemns racially motivated
peremptory challenges in a context well beyond that dis-
cussed in Batson v. Kentucky.4®

Nothing in the criteria of article 255° permits race to be
a factor when the convening authority selects members of
a court. Thus, both the sixth amendment’s call for impar-
tiality in the **jury pool’” and the criteria of article 25 con-
demn racially motivated selection of potential court-
martial members. In addition, trial counsel may not there-
after challenge members peremptorily for racial reasons.
Such use of peremptory challenges violates the equal pro-
tection clause.5! More significantly, however, racially
motivated challenges undermine the convening authority’s
selection of the best qualified members pursuant to article

- 25(d)(2).

When the prosecution seeks to use a peremptory chal-
lenge based on something other than ethnic background,
race, or sex, the reasons must be stated on the record, be
objectively verifiable, and have a factual basis related to
the case at bar, When a prosecution challenge for cause is
a close question and the challenge is denied by the judge, a
peremptory challenge against the same member should be
upheld even though that member is from a particular eth-
nic background, race, or sex. The advice to prosecutors is
clear. Do not use the peremptory challenge, even to gain
an advantage in the “*numbers game,’” unless there exists a
verifiable, neutral, non-racial, case-related basis for the
challenge. The prosecution must ensure fairness and avoid
gamesmanship.

45The Sixth Amendment provides, **In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the

State and district wherein the crime shall have been committed, ...

4746 Crim. L. Rptr. at 2068 (citations omitted).

(emphasis supplied).

481d. at 2070 (“*only the Sixlh‘Amendment claim, and not the equal protection claim is at issue’’).

49Batson v. Kentucky, 476 U.S. 79 (1986), condemning the prosecution's use of racially motivated challenges against jurors of the same cognizable racial

group as the defendant.

39 Article 25(d)(2), Uniform Code of Military Justice, reads, **When convening a court-martial, the cenvemng authority shall detail as members drcreof
such members of the armed forces as, in his opinion, are best qualified for the duty by reason of age, education, training, experience, length of servu:e.

and judrcla! temperament.” 10 U.S.C. 825(d)(2) (1982).

515ee United States v. Moore, 28 M.J. 366 (C.M.A. 1989); United States v. Santiago-Davila, 26 M.J. 380 (C.M.A. 1988).
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= Article 31, UCMJ, Warnings

Recent mcndents md1cate that counsel may 'be misin-
terpretmg the statutory requu:ements of article 31, Uni-
foom Code of Military Justice (UCMJ), or ,wrongly
llmmng the c1rcumstances in which article 31’s warning

requu’ement applies. In’ fact it appears that counsel

actlvely seek to. create situations in which it is arguable
that the warning requlrements do not apply. These
erroneous interpretations and the orchestration of circum-
stances to avoid the statutory rights of soldiers ill serve the

perception of fairness in the military justice system. Legal

advisors should not skirt the requirements of law and
create n_1adm1ss1ble ev1dence at the expense of a soldier’s
tights. :

~"Proper rights adv1ce is neither complex nor burden-
some. A ‘‘suspect’’ subject to the UCMYJ must be warned
prior to ‘‘interrogation’* by another person subject to the
UCMI. This congressional mandate contains no excep-
tions and, with the exception of unofficial acts and public
safety, courts have provided limited authority for omitting

the warning requirement. The warning may not be avoided
by directly or indirectly having someone not subject to the
UCMI conduct the questioning—the warning requirement
applies to agents. See Military Rule of Evidence 305(b)(1).

The wammg may not be eliminated by electing when to
step in and out of an ofﬂcnal role or by chatactenzmg offi-
cial conduct as “fnendly "" On the contrary, omitting
warnings may not only violate article 98, UCMJ (non-‘
compliance with procedural rules), but the omission may
also create a de facto immunity in violation of Rule for
Courts-Martial 704. See Cooke v. Orser, 12 M.J. 335
(C. M.A. 1982).

When all evidence can be legally obtained, lcgal
advisors should advise investigators to avoid gray areas
that may lead to inadmissible evidence and the reversal of
a conviction. Properly rendered rights warnings have not
been shown to reduce the number of confessions. In addi-
tion, when the determination is made to forego prosecu-

tion, proper 1mmumty should be ' granted pursuant to’
R.CM. 704. The best rule to follow has been and con-
tinues to be: When in doubt warn.

- Guard and Reserve Aft'airs Itetn - . | .

"";' o ‘“' S Judge Advocate Guard&Reserve Affairs Department TIAGSA y

New PMO at ARPERCEN

LTC Iames G. Kuklok has been assngned as the new
Chief, JAG Branch, Special Officer’s Division, Officer
Personnel Directorate, at the Army Reserve Personnel

Center in St Louis. LTC Kuklok reported for duty as the
JAG PMO on 2 April 1990. His prior duty assignment was
with the Office of the Sixth Army Staff Judge Advocate.
The phone number for the JA PMO office is toll free
1-800-325-4916, or commercial (314) 263-7665/7698. -

CLE News

1. Resident Course Quotas

Attendance at resident CLE courses at The Judge Advo-
cate General’s School is restricted to those who have been
allocated quotas. If you have not received a welcome let-
ter or packet, you do not have a quota. Quota alloca-
tions are obtained from local training offices  which

receive them from the MACOMs. Reservists obtain quotas

through their unit or ARPERCEN, ATTN: DARP-OPS-
JA, 9700 Page Boulevard, St. Louis, MO 63132-5200 if
they are nonunit reservists. Army National Guard person-
nel request quotas through their units. The Judge Advocate
General’s School deals directly with MACOMs and other
major agency training offices. To verify a quota, you must
contact the Nonresident Instruction Branch, The Judge
Advocate General’s School, Army, Charlottesville, Vir-
ginia 22903-1781 (Telephone: AUTOVON 274-7110,
extension 972-6307; commercial phone: (804) 972-6307).

- -nar.

2, TJAGSA CLE Course Schedule

1990

May 14-18: 37th Federal Labor Relations Course (SF-.
F22).

May 21-25: 30th Fiscal Law Course (5F-F12). =~ ~ °

-May 21-June 8: 33d Military Judge Course (5F-F33).

June 4-8:103d Senior Officer Legal Orientation Course’
(5F-F1).

June 11-15: 20th Staff Judge Advocate Course

(5F-F52). °

June 11-13: 6th SJA Spouses’ Course. -
June 18-29: JATT Team Training.
June 18-29: JAOAC (Phase IV). . -
' June 20-22: General Counsel’s Workshop.
June 26-29: U.S. Army Claims Service Training Semi-
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July | 9-11:: - 1Ist
(7A- SSOAI)

July IO~]13. I21st Methods of Instrucuon Course (SF-
F70). ;

July | 12-13 Ist Senior/Master CWO Techmca.l Cer-
tificati n Course (7A-550A2).

July] 16~ 18 Professxonal Recruiting Training Seminar.
July ;6-#0 '2d STARC Law and Mobilization Work-
shop. .. . .
JulyJ 16~27 '122d Contract Attomeys Course (5F-F10).
July/ 23-September 26: 122d Basic Course (5-27-C20).

July/ 30-May 17, 1991: 39th Graduate Course (5-27-
c22).

August 6-10: 45th Law of War Workshop (5F-F42).

August 13 17: 14th Criminal Law New Developments
Course (5F-F35)

gust 120-24: 1st Senior Legal NCO Management

Course (512»7 1D/E}40/50).

Septembet; 10-14: 8th Contract Claims, Litigation &
Remedlcs 'Course (5F-F13).

September 17 19: Chlef Legal NCO Workshop.

Legal Admlmstrator s Course

3. Ci‘v‘filian“ Sponsored CLE Courses
o \f‘; July 1990

1- 6 NJC Advanced Evidence, Reno, NV,

1-6: Nl,TA Advanced Trial Advocacy Program, Boul-
der, CO i

1-6: NIC, Court Admxmstrauon for Trial Judges and
Admlmstrators Reno, NV.

1- 6 NJC Intermedlate Personal Computers, Reno, NV.

2- 6 ALIABA Advanced Law of Pensions and Deferred
CompenSauOn Boston, MA.

8: NJC General Jurisdiction, Reno, NV.

‘]3 NJC Current Issues in Civil Litigation, Reno, NV, |

-20 NITA, National Session in Trial Advocacy, Boul-
der,‘CO

‘20 NIC, The Decision Making Process, Reno NV,

9‘-13 'ALIABA Basic Law of Pensions and Deferred

,Compensatlon, Palo Alto, CA.

9-13 ALMBA International Trade for the Nonspecial-

ist, ‘Palo Alto CA.

1314 UKCL Annual Estate Planning Seminar, Lex-

‘ion KY.

15-20 NJC Special Problems in Criminal Evidence,
Reno NV

16 20 ALI.ABA The Bankruptcy Code Reexamined
a.nd UPdated Malibu, CA.

19-20 PLI, Acqumng or Selling the Privately Held
Company, Chicago, IL.
22-27 NJC Consututronal Criminal Procedure, Reno,
N N

12-27 NJC Law, Ethics and Justlce, Reno, NV.

26-27: NELI, Employment Discrimination Law Update,
San Francisco, CA.

29-August 3: NJC, Judicial Writing, Reno, NV.

For further information on civilian courses, please con-

tact the institution offering the course. The addresses are
listed in the February 1990 issue of The Army Lawyer

4. Mandatory Continuing Legal Educatlon Jurisdic-
tions and Reporting Dates

Jurisdiction ~ Reporting Month
Alabama 31 January annually ° a
Arkansas 30 June annually ‘
Colorado 31 January annually
Delaware On or before 31 July annually every
other year
Flotida Assigned monthly deadhnes every
three years
Georgia 31 January annually ~
Idaho 1 March every third anniversary of
: admission
Indiana . 1 October annually
Towa 1 March annually
Kansas 1 July annually ,
‘Kentucky 30 days following completlon of
o course
Louisiana 31 January annually
- Minnesota 30 June every third year
. Mississippi 31 December annually
- Missouri 30 June annually '
- Montana 1 April annually
Nevada 15 January annually
New Mexico For members admitted prior to 1 Janu-
ary 1990 the initial reporting year
shall be the year ending September 30,
1990.  Every such member shall
receive credit for carryover credit for
1988 and for approved programs
attended in the period 1 January 1989
through 30 September 1990. For
members admitted on or after 1 Janu-
_ary 1990, the initial reporting year
shall be the first full reporting year
following the date of admission.
North Carolina 12 hours annually
North Dakota 1 February in three-year 1ntervals

Ohio 24 hours every two years.

Oldahoma On or before 15 February annually

Oregon Beginning 1 January 1988 in three-
year intervals

South Carolina 10 January annually

Tennessee 31 January annually

Texas Birth month annually

Utah ' 31 December of 2d year of admlssmn
Vermont 1 June every other year

Virginia 30 June annually

Washington 31 January annually

West Virginia 30 June annually
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Wisconsin 31 December in even or odd years
depending on admission
Wyoming 1 March annually . .

.- For address and detailed mformanon, sec the January
1990 issue of The Army Lawyer.

5. Army Sponsored Continuing Legal Education Cal-
endar (1 April 1990 — 1 October 1990)

The following is a schedule of Army Sponsored Contin-
uing Legal Education that is not conducted at TIAGSA.
Those interested in the training should check with the
sponsoring agency for quotas and attendance require-

-

ments. NOT ALL ‘training listed is'open to all’JAG
officers. Dates and locations are subject to change; check
before making plans to attend. Sponsoring agencies are:
OTJAG Legal Assistance, (202) 697-3170; TIAGSA On-
Site, ; Guard & -Reserve Affairs . Department, (804)
972-6380; Tnal Jud1c1ary, (703) 756- 1795; Trial Counsel
Assistance Program (TCAP), (202) 756-1804; U.s. Army
Trial Defense Service (TDS), (202) 756-1390; U.S. Army
Claims Service, (301) 677-7622; Office ‘of the Judge
Advocate, U.S. Army Europe & Seventh Army (POC:
MAJ Duncan, Heidelberg Military 8459). This schedule
will be updated in' The Army Lawyer on a periodic basis.
Coordinator: CPT Cuculic, TIAGSA, (804) 972-6342.

TRAINING . LOCATION DATES -
USAREUR TDS CLE Bad Kissingen, FRG 1-4'Apr 90
TCAP Seminar San Diego, CA 3-4 Apr 90
1st Region TDS Ft Belvoir, VA .- - i 4-6 Apr 90
TJAGSA On-Site Chicago, IL "~ 7-8 Apr 90"
3rd Region TDS Ft Leavenworth, KS 18-20 Apr 90

30 Apr-11 May 90

TCAP Seminars USAREUR

TIAGSA On-Site Columbus, OH 5-6 May 90

TIJAGSA On-Site Jackson, MS 5-6 May 90

2d Region TDS Ft Benning, GA . 8-11 May 90

USAREUR Int’l Law Trial Observer CLE Heidelberg, FRG 10-11 May 90

USAREUR SJA CLE Heidelberg, FRG . 17-18 May 90

USAREUR Op Law CLE Heidelberg, FRG . 22-25 May 90

TCAP Seminar . Ft Hood, TX ©21-22 Jun 90

U.S. Army Claims Training Workshop " Charlottesville, VA - 126-29 Jun 90 o
TCAP Seminar Norfolk, VA 12-13 Jul 90 ‘
TCAP Seminar Ft Bragg, NC . 2-3Aug 90

USAREUR Branch Office Heidelberg, FRG ::10 Aug 90 . S
USAREUR Contract Law: Procurement Fraud = T et e e S (

Advisor CLE ' Heidelberg, FRG 17 Aug 90 ‘

USAREUR SJA CLE Heidelberg, FRG . 23-24 Aug 90

'5th Judicial Circuit Conference
USAREUR Legal Assistance CLE
TCAP Seminar

Garmisch, FRG ... Sep9%0
Heidelberg, FRG S ‘ 4-7 Sep 90
Colorado Sprmgs co 17-18 Sep 90 -~

Current Materlal of Interest

1. TIAGSA Materials Available Through Defense
Technical Information Center

Each year, TTAGSA publishes deskbooks and materials
to support resident instruction. Much of this material is
useful to judge advocates and government civilian
attorneys who are not able to attend courses in their prac-
tice areas. The School receives many requests each year
for these materials. Because such distribution is not within
the School’s mission, TIAGSA does not have the
resources to provide these publications.

In order to provide another avenue of availability, some
of this material is being made available through the
Defense Technical Information Center (DTIC). There are
two ways an office may obtain this material. The first is to
get it through a user library on the installation. Most

technical and school libraries are DTIC *‘users.” If they
are "*school’’ libraries, they may be free users. The second
way is for the office or organization to become a govern-
ment user. Government agency users pay five dollars per
hard copy for reports of 1-100 pages and seven cents for
each additional page over 100, or ninety-five cents per
fiche copy. Overseas users may obtain one copy of a report
at no charge. The necessary information and forms to
become registered as a user may be requested from:
Defense Technical Information Center, Cameron Station,
Alexandria, VA 22314-6145, telephone (202) 274-7633,
AUTOVON 284-7633.

' Once registered, an office or other organization may
open a deposit account with the National Technical Infor-
mation Service to facilitate ordering materials. Informa-
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tion concerning this procedure will be provided when a

s B

AD B092128 ' USAREUR Legal Assistance Handbook/
requést for user status is submitted. 1 JAGS-ADA-85-5 (315 pgs).

AD B095857  Proactive = Law  Materials{JAGS-
‘ Users are provided biweekly and cumulative indices. - ADA-85-9 (226 pgs).
Thme mdlccs are classified as a 'single confidential docu- AD B116103  Legal Assistance Preventive Law Series/
ment ?,nd mailed only to those DTIC users whose organi- . JAGS-ADA-87-10 (205 pgs).
zahons have a faclllty clearance. This will not affect the AD B116099  Legal Assistance Tax Information
ablhty of orgamzatlons to become DTIC users, nor will it S Series/JAGS-ADA-87-9 (121 pgs).
affect the: ordering of TJAGSA publications through AD B124120  Model Tax Assistance Program{JAGS-
DTIC. All TJAGSA publications are unclassified and the ADA-88-2 (65 pgs).
relcvant ordenng information, such as DTIC numbers and AD-B124194 1988 Legal Assistance Update/IAGS-
tltles, will be published in The Army Lawyer. The follow- . ADA-88-1
ing | TJAGSA publications are available through DTIC.
The nine character identifier beginning with the letters AD Claims
are numbers assigned by DTIC and must be used when
ordenng publications. AD B108054 Claims Programmed  Text/JAGS-

SRR S - ,
" Contract Law

ADA-87-2 (119 pgs).

Administrative and Civil Law

AD B136337 Contract Law, Government Contract AD B087842 - = Environmental Law/JAGS-ADA-84-5
‘ o Law Deskbook Vol 1/JAGS- (176 pgs).
aehl ADK-89-1 (356 pgs). AD B087849 AR 15-6 Investigations: Programmed
AD B136338  Contract. Law, Government Contract S Instrucuon/JAGS ADA-86-4 (40
‘ : Law  Deskbook, Vol 2/{JAGS- pgs).
‘ ADK-89-2 (294 pgs). AD B087848  Military Aid to Law Enforcement/
AD B136200  Fiscal Law Deskbook/JAGS-ADK-89-3 JAGS-ADA-84-7 (76 pgs).
I - (278 pgs). *AD B139524 Government Information Practices/
AD B100211  Contract Law Seminar ProblemslIAGS- JAGS-ADA-89-6 (416 pgs).
el ADK-86-1 (65 pgs). : AD B100251 = Law of Military Installations/JAGS-
i ADA-86-1 (298 pgs).
' Legal Assistance *AD B139522 Defensive Federal Litigation/JAGS-
IRE N o ADA-89-7 (862 pgs).
AD A174511  Administrative and Civil Law, All States AD B107990  Reports of Survey and Line of Duty
N Guide to Garnishment Laws & ‘ Determination/JAGS-ADA-87-3 (110
1 Procedures/JAGS-ADA-86-10 (253 pges).
pgs)- AD B100675  Practical Exercises in Admxmstrauve
AD B135492  Legal Assistance Guide Consumer Law and Civil Law and Management/
’ | /TAGS-ADA-89-3 (609 pgs). JAGS-ADA-86-9 (146 pgs).
AD B116101  Legal Assistance Wills Guide/JAGS- AD A199644  The Staff Judge Advocate Officer Man-
. ADA-87-12 (339 pgs). ager’s Handbook/ACIL-ST-290.
AD B136218  Legal Assistance Guide Administration
‘ Guide/JAGS-ADA-89-1 (195 pgs). Labor Law
AD B135453  Legal Assistance Guide Real Property
3 /TAGS-ADA-89-2 (253 pgs). *AD B139523 Law of Federal Employment/JAGS-
AD A174549  All States Marriage & Divorce Guxde/ ADA-89-4 (450 pgs).
’ JAGS-ADA-84-3 (208 pgs). *AD B139525 Law of Federal Labor-Management
AD B089092  All States Guide to State Notarial Laws/ Relations/JAGS-ADA-89-5 (452
s JAGS-ADA-85-2 (56 pgs). Pgs)-
AD B114052  All States Law Summary, Vol I/JAGS-
! 5 ADA-87-5 (467 pgs). Developments, Doctrine & Literature
AD B114053 All States Law Summary, Vol IIJJAGS- . ,
“ ‘ ADA-87-6 (417 pgs). AD B124193 Military Citation/JAGS-DD-88-1 (37
AD B114054  All States Law Summary, Vol HI/JAGS- pgs.)
p ADA-87-7 (450 pgs).
AD B090988  Legal Assistance Deskbook, Vol Criminal Law
I/JAGS-ADA-85-3 (760 pgs). S
AD B090989 Legal Assistance Deskbook, Vol II/ AD B135506 Criminal Law Deskbook. Crimes &

JAGS-ADA-85-4 (590 pgs).

Defenses/JAGS-ADC-89-1 (205 pgs).
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AD B100212 . Reserve Component Criminal Law PEs/
- JAGS-ADC-86-1 (88 pgs).

AD B135459 . Senior ; Officers Legal - Orientation/
- JAGS-ADC-89-2 (225 pgs).

*AD B140529. Criminal Law, Nonjudicial Punishment/
: -~ JAGS-ADC-89-4 (43 pgs).

*AD B140543 Trial Counsel & Defense: Coun-

.. sel Handbook/JAGS-ADC-90-6 (469

Copgs s

RS Reserve Affairs. | ‘
AD B136361  Reserve Component JAGC Personnel

Policies Handbook/JAGS-GRA-89-1
(188 pgs).

The followmg CID publlcatlon is also available through
DTIC: )

AD A145966 USACIDC Pam 195-8, Criminal Inves-

: tlgauons, Violation of the USC in
Economic Crlme Investigations (250

Pgs)-

. Those ordenng pubhcatlons are renunded that they are
for government use only.

- *Indicates new publicatioﬁ or revised edition.
2. Regulatlons & Pamphlets

Listed below are new publlcatlons and changes to exist-
mg pubhcatlons

- Date

Number Title .
U.S. Army Civiliah Per- © 15 Dec 89

AR 1089 = ' ‘
b - -sonnel Evaluation
Agency

Number
AR 11-34

AR20:1

AR 2555

AR27-10

AR 37-47

AR 70-25

AR 600-8-101
AR 608-10

AR 608-18

AR 672-8

ot

PAM 27-162

CIR 11-89-3

PAM 570 5

UPDATE 19 ‘

Tnle

The Amy Resplratory
Protection Program

" Inspector General
Activities and Procedures‘

The Department of the

" Ammy Freedom of Infor-

mation Act Program
(This Reg. S/S AR |
340-17, 1 Oct 82)

‘Military Justice
~Contingency Funds of
~the Secretary of the

Army

Use of Volunteers as
Subjects of Research
Personnel Processing (In-
and Out-and Mobiliza-
tion Processing)

ices

Personal Affairs The
Army Family Advocacy
Program, Interim Change

L 102

Manufacture, Sale, Wear
and Quality Control of
Heraldic Items.

-Claims

Ammny Management Con-
trol Plan .
The Army Functional

‘Dictionary-Manpower
" Message Address Direc-
©tory
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Date .

" 15 Feb 90

15Dec 89

10 Jan 90

22 Dec 89
15 Jan 90

Cy

12 Dec 89

~Child Development Serv- ' ‘12 Feb 90

18 Dec 89

25 Oct 89

15 Dec 89
31 Dec 89

4 Dec 89

31 Dec 89
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By Order of the Secretary of the Army:

CARL E. VUONO
General, United States Army
Chief of Staff

Official:
WILLIAM J. MEEHAN I

Brigadier General, United States Army
The Adjutant General

Distribution: Special

Department of the Army

The Judge Advocate General's School
Us Army

ATTN: JAGS-DDL

Charlottesvllle, VA 22503-1781

SECOND CLASS MAIL

PIN: 067667-000
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